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Patent Owner LeftsnRights, Inc. d/b/a Liqwid, ( “Patent Owner”) hereby 

notices its appeal, pursuant to 35 U.S.C. §§ 141 and 142 and 37 C.F.R. §§ 90.2 and 

90.3, to the United States Court of Appeals for the Federal Circuit from the Board’s 

Decision Denying Patent Owner’s Request for Rehearing entered July 29, 2020 

(Paper 57, Exhibit 2) and the Board’s Final Written Decision entered February 7, 

2020 (Paper 54, Exhibit 1), which were the subject of the Original Notice of appeal 

filed on September 25, 2020, from the Order by Andrew Hirshfeld, Commissioner 

for Patents, Performing the Functions and Duties of the Under Secretary of 

Commerce for Intellectual Property and Director of the United States Patent and 

Trademark Office entered on October 29, 2021 denying review of the Final Written 

Decision (Paper 60, Exhibit 3), and from all underlying findings, orders, decisions, 

ruling, and opinions, including without limitation the institution decision entered 

February 28, 2019 (Paper 8).  

The issues for appeal include but are not limited to the determination of the 

Patent Trial and Appeal Board (the “Board”) at institution that Claims 1-19 were 

reasonably likely to be shown unpatentable; the Board’s final determination that 

Claims 1-19 were shown to be unpatentable; the Board’s denial of Patent Owner’s 

motions in limine; the Board’s claim constructions, both as stated and as applied; the 

Board’s rejection of objective evidence of nonobviousness; the Board’s analysis of 

expert testimony, the field of the invention, the knowledge and level of skill of a 



113615360.1 0043048-00022  

person of ordinary skill in the art of the invention, prior art, and other evidence in 

the record; the Board’s factual findings and conclusions of law relating to the 

preceding matters; the Board’s violation of the U.S. Constitution by entering a 

judgment against Patent Owner’s lawfully issued U.S. Patent No. 9,575,934, without 

due process of law and without compensation; the unconstitutional appointment of 

the Board’s administrative patent judges that presided over IPR2018-1480; whether 

the Order denying review violated the Federal Vacancies Reform Act, the 

Appointments Clause, separation of powers, the deadlines imposed under 35 U.S.C. 

§ 316(a)(11), or the Supreme Court’s mandate in United States v. Arthrex, Inc., 141 

S. Ct. 1970 (2021). 

In accordance with 35 U.S.C. § 142 and 37 C.F.R. 90.2, Patent Owner is filing 

this Notice with the Director, with the Board, and with the Clerk of the United States 

Court of Appeals for the Federal Circuit.  

 Dated:  December 28, 2021  /s/ Elliott J. Williams 
       Elliott J. Williams (Reg. No. 73,172) 
       STOEL RIVES LLP 
       760 SW Ninth Avenue, Suite 3000 

Portland, Oregon 97205,  
Telephone: (503) 294-9571 

       Marc T. Rasich 
       STOEL RIVES LLP 
       201 S Main Street, Suite 1100 
       Salt Lake City, UT  84111 
       Telephone:  801.328.3131 

 
Attorneys for Patent Owner



Administrative Patent Judges  

Administrative Patent Judge.

35 U.S.C. § 318(a)
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inter partes

A. Related Matters 

LeftsnRights, Inc. v. 33Across, Inc.

B. The ’934 Patent 
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Id

Id

Id

Id
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Id

Id

Id

Id

Id
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Id

C. Illustrative Claim 

the identified unused space to 
exist within a display of the client computing device when an 
application presents primary content within the display

an element configured to represent 
the identified unused space in the modified markup data

insert secondary markup data into the element
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D. Prior Art Relied Upon 

JavaScript – The 
Definitive Guide

E. Asserted Grounds of Unpatentability 

A. Claim Construction 

See 
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See In re Translogic Tech., Inc.

1. “unused space to exist within a display” 
unused space 

to exist within a display

unused space to exist within a client display

Id. empty 

space

Id.
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Id

Id.

Id.

Id.

 Id.

Id.

Id.

Id.
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Id

Id

 a web page
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part of the ‘primary’ 

content by definition

Id.

see, e.g.  

encompasses empty space 

on a web page 

Id.

unused space . . . can encompass empty space on a web page
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to exist

when

Id.

2. “element configured to represent the identified unused space”  

to create an element configured 
to represent the identified unused space in the modified 
markup data

insert secondary markup data into 
the element
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Id.

See, e.g. id.

 element 

may indicate

 and/or 

Id.

includes a ‘tag’ (or other 

identifier) create virtual boards

Id
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a <div> tag

Id.

i.e.

In re Smith Int’l, Inc.
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Williamson v. Citrix Online, LLC

claims

Id

a. An end </div> tag is not required 

Id.

JavaScript – the Definitive Guide

id.
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id. 

Phillips v. AWH Corp.

Id.

Arcelormittal v. AK Stell Corp.

Phillips  
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includes a ‘tag’ (or 

other identifier) configured to create virtual boards 

representing the unused space Id

a <div> tag Id.

Id. Id.

cf 

Phillips Arcelormittal
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b. Full spatial representation is not required 

See Williamson

may indicate

and/or
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c. The recited steps may occur simultaneously 

complete 

and

prior to

Kaneka Corp. v. Xiamen Kingdomway Group Co.

Kaneka 

Id.

Id.

Kaneka
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after 

Id.

after but before

element

after before

Id.

Id.
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Id.

Id.

after

complete See 

and

prior to See 

d. Summary 
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B. Principles of Law Concerning Anticipation and Obviousness 

Net 

MoneyIN, Inc. v. VeriSign, Inc

See In re Gleave

In re Bond

In re Preda

Eli Lilly and Co. v. Los Angeles Biomedical Res. 

Inst. At Harbor-UCLA Med. Ctr.
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KSR Int’l Co. v. Teleflex Inc

Graham v. John Deere Co.

C. Level of Ordinary Skill in the Art 

In re GPAC, Inc.
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Id.

See Okajima 

v. Bourdeau

Okajima GPAC

D. Overview of Prior Art References 

Id
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Id.

Id.

Id

Id

Id.

Id

Id.
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Id

Id

Id

JavaScript – The Definitive Guide
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E. Ground 1 – Anticipation by Ramanathan 

Id

Identifying unused space  

computer-readable code

configured to cause the client computing 
device to

identify unused space to exist 
within a display

.

Id
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Id.

Id.
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.

 

dynamically

to cause

See Genentech, Inc. v. Chiron Corp.
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Hoganas AB v. Dresser Indus., Inc

E.I. Du Pont de Nemours & Co. v. Phillips 

Petroleum Co.

displaying

rendered on a user’s web-browser within a display

see also id. 
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Id.

Id. not

Id.
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Id.

measure the dimensions of the element using javascript

Id

See, e.g.
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measure the dimensions of the element using javascript

Id.

Id.

location

quantity Id.

Id placeholder

after

See, e.g. id.
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Id.

quantity 
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after

computes the amount of empty space

then line 50 inserts a placeholder

Id.

Id.
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See also

after

Id.
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prescribing 

height vertical

is 

known

more than 

250 pixels

Id.

see also id.
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Id.

Id.

Creating an element and inserting secondary markup data 

to create an element configured 
to represent the identified unused space in the modified 
markup data

insert secondary markup data into 
the element
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Id.

and/or

Id.

Id.
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Id

Id

after

Id.

Id.

prior

.
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complete

See In re Self

after

before

element

a new <DIV> tag

insert the advertisement

the closing 

</DIV> tag Id.

inside the div element
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after

subsequently
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 or before

writing the opening tag with [Cascading Style Sheets 

(CSS)]-styles specifying coordinates of a point within said area of empty 

space before

Id.

after

before

subsequently
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we are inserting

Id.

See Eli Lilly

Providing computer-readable code responsive to a web browser 

responsive to
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while the page is still loading

Generating a request for advertising content 
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Selecting advertising content 

select advertising 
content in response to the request
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i.e.

Id.
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Conclusion as to claims 1, 8, and 15 
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Id.

Id.
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one or more [HTML] data

Id.

or any 

other HTML element Id.

processing at least a portion

script to identify the unused space
include the element
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while the page is still loading i.e.

processing at least a portion

Id.

Id.  

in response to detecting a change 

pertaining to the display

scrolling
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resizing Id.

Id.

Id.
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Id.

see also id. 

even if the 

layout were to change or shift at some later point in time Id.
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.

rendered 

on a web browser within a display of a client computing device

displaying web browser

See, e.g.

displaying
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rendered on a user’s web-browser

on the user’s web browser is 

complete

formed on the user’s web browser Id.

Id.

in response to 

detecting a change pertaining to the display

Gleave
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Eli Lilly
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depends on the browser [and] the browser-settings

depend on the width of the browser 

window

layout

on the user’s web-browser is complete

empty space that is formed on the user’s web 

browser Id.

Id.

Id.

depends on the size of the browser 

window
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rendered on a web browser window

i.e.
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Id.

Self

Id.
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F. Ground 2 – Obviousness based on Ramanathan in view of Ordinary 
Knowledge and Skill in the Art 
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after but before

prior to
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or before

writing the 

opening tag of a new element with CSS-styles specifying coordinates of a 

point within said area of empty space before
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Id.

after

before

Id.  

Id.
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Graham 

v. John Deere Co.

In re Piasecki

See Graham

ClassCo, Inc. v. Apple, Inc.

Id.

WMS 

Gaming, Inc. v. Int’l Game Tech.

Long-felt but unsolved need 
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Orthopedic Equip. Co. v. All 

Orthopedic Appliances, Inc.

Newell Cos. v. Kenney Mfg. Co.

In re Cavanagh

In re 

Allen

Id.

Id.

before

Id.
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Newell

Id.

Industry praise 
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Id.

ClassCo,

Henny Penny Corp. v. Frymaster 

LLC

Id.

See In re Vamco Machine & Tool, Inc.

Commercial success 
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Tokai Corp. v. Easton Enters., Inc.

See Vamco

See In re Baxter Travenol Labs

In re Huang, 
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Conclusion on objective evidence of nonobviousness 

See Leapfrog Enters., Inc. v. Fisher-Price, Inc.,

see also Pfizer, Inc. v. Apotex, Inc.
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G. Ground 3  Obviousness based on Ramanathan and Flanagan 

Id.

responsive to
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Id.

Id.
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See Leapfrog, Pfizer

H. Ground 4  Obviousness based on Parkinson and Ramanathan 
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Id

Identifying unused space 
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Id.

detecting empty space

Id.

Id.
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Id.

Id

Id
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See Hoganas

Id.

Id. see also id.
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Creating an element and inserting secondary markup data 

Id.

Id.
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Id.

id.

See In re Merck 

& Co. In re Keller

dynamically
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Motivation to combine Parkinson and Ramanathan 
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Id.

teaches away from

In re Gurley

In re Fulton

Gurley

Exhibit 1 
Page 79 of 97



see 

also id.

contractual obligation
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Orthopedic Equip. Co., 

Inc. v. United States see also Fulton

Id.

In re Mouttet

see In re Etter

Lear Siegler, Inc. v. Aeroquip Corp.
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see also KSR

KSR
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  KSR quoting Sakraida v. Ag Pro, Inc.

Id.
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Perfect Web Techs., Inc. v. InfoUSA, Inc

KSR
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Conclusion as to claims 1, 8, and 15 

.
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Id.

resizes the window Id.

Id.

Id.

Exhibit 1 
Page 86 of 97



Id.
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See Leapfrog, Pfizer

I. Patent Owner’s Motion to Exclude 

HTML & XML: The Definitive Guide

Merriam-Webster’s Collegiate Dictionary 
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See

denied

Id.

Ariosa Diagnostics v. Verinata 

Health, Inc.

Id. 

Randall Mfg. v. Rea
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See id.

Cf. Joy Tech., Inc. v. Manbeck

superseded by 

statute on other grounds Power Integrations, Inc. v. Kappos
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Id.

identifying

measuring
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Id.

Id.

detecting

Id.
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Id.

See, e.g., 

See e.g. S.E.C. v. Guenthner
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Id.

Id.

Id.

Id.
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See 

J. Petitioner’s Motion to Exclude 

dismissed 
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Trials@uspto.gov              Paper 57     
571-272-7822                          Entered: July 29, 2020 

 

 

 

UNITED STATES PATENT AND TRADEMARK OFFICE 
____________ 

 
BEFORE THE PATENT TRIAL AND APPEAL BOARD 

____________ 
 

33ACROSS, INC., 
Petitioner, 

v. 

LEFTSNRIGHTS, INC. d/b/a LIQWID, 
Patent Owner. 

____________ 
 

IPR2018-01480 
Patent 9,575,934 B2 

____________ 
 
 
Before JEAN R. HOMERE, JONI Y. CHANG, and 
BRIAN J. McNAMARA, Administrative Patent Judges. 
 
CHANG, Administrative Patent Judge. 

 

DECISION 
Denying Patent Owner’s Request for Rehearing 

37 C.F.R. § 42.71(d) 
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I. INTRODUCTION 
33Across, Inc. (“Petitioner”) filed a Petition requesting an inter partes 

review of claims 1–19 (“the challenged claims”) of U.S. Patent No. 

9,575,934 B2 (Ex. 1001, “the ’934 patent”).  Paper 2 (“Pet.”).  Upon review 

of the entire trial record, we entered a Final Written Decision (Paper 54, 

“FWD”) on February 7, 2020, finding Petitioner has established by a 

preponderance of the evidence that the challenged claims are unpatentable.  

LeftsnRights, Inc. (“Patent Owner”) filed a Request for Rehearing (Paper 55, 

“Reh’g Req.”) of the Final Written Decision.   

Before we rendered a decision on the Rehearing Request, Patent 

Owner appealed to the U.S. Court of Appeals for the Federal Circuit 

(“Federal Circuit”) from the Final Written Decision.  Paper 56 (Notice of 

Appeal).  Subsequently, Patent Owner moved to terminate the appeal and 

remand to the Board.  The Federal Circuit issued a Mandate on June 23, 

2020, granting Patent Owner’s motion and dismissing the appeal as 

premature.  Ex. 3001 (Mandate), 2.  In the Mandate, the Federal Circuit 

stated that it has “jurisdiction only over a final decision of the Board,” and 

“[b]ecause LeftsnRights timely filed a request for rehearing, which remains 

pending with the Board, there is no final Board decision yet to review.”  Id. 

at 2 (citing 28 U.S.C. § 1295(a)(4)(A); In re Arunachalam, 824 F.3d 987, 

988 (Fed. Cir. 2016) (noting finality requirement); Stone v. INS, 514 U.S. 

386, 392 (1995) (noting that “[t]he timely filing of a motion to reconsider 

renders the underlying order nonfinal for purposes of judicial review”)).   
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Accordingly, it is clear that we now have jurisdiction to act on the 

Patent Owner’s Rehearing Request.  For the reasons discussed below, 

Patent Owner’s Request for Rehearing is denied. 

II. STANDARD OF REVIEW 
The party requesting rehearing has the burden to show that the 

decision should be modified.  37 C.F.R. § 42.71(d).  Additionally, the 

request for rehearing “must specifically identify all matters the party 

believes the Board misapprehended or overlooked, and the place where each 

matter was previously addressed in a motion, an opposition, or a reply.”  Id. 

III. ANALYSIS 
Patent Owner argues, for the first time in its Requests for Rehearing, 

“the Administrative Patent Judges (APJs) assigned to this case are not 

constitutionally appointed, in violation of the U.S. Constitution.”  Reh’g 

Req. 2.1  According to Patent Owner, “[a]lthough the Federal Circuit 

purported to amend 35 U.S.C. § 6 to address this issue, the court of appeals 

lacks authority to amend the patent laws, no mandate has issued from the 

court of appeals in connection with the Arthrex decision2, and nothing 

appears to have changed the principal officer status of the APJs that 

instituted, presided over, and decided this case.”  Id.  Patent Owner further 

                                           
1 The pages in the Request for Rehearing do not include any page numbers.  
Our citations refer to the page number of the portable document format 
(PDF) electronic file. 
2 Arthrex, Inc. v. Smith & Nephew, Inc., 941 F.3d 1320 (Fed. Cir. 2019). 
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argues that “this case has been instituted, presided over, and decided by 

unconstitutionally appointed APJs whose decisions are not valid.”  Id. at 3.  

Patent Owner “requests rehearing of this case by a constitutionally appointed 

panel of APJs.”  Id. 

At the outset, a request for rehearing is not an opportunity to submit 

new arguments that were not made previously.  See 37 C.F.R. § 42.71(d).  In 

any event, Patent Owner’s arguments are unavailing.   

We issued the Final Written Decision in the instant proceeding on 

February 7, 2020, after the Federal Circuit issued its Arthrex decision on 

October 31, 2019.  The Federal Circuit issued a mandate in Arthrex on 

April 6, 2020.  Arthrex, Inc. v. Smith & Nephew, Inc., No. 2018-2140, Dkt. 

No. 119 (Fed. Cir. April 6, 2020). 

“[I]t is of no moment that the mandate in Arthrex did not issue until 

after the Board issued its decision.”  Document Security Systems, Inc. v. 

Nichia Corp., 2020 WL 3168525, at 1 (Fed. Cir. June 12, 2020).  As the 

Federal Circuit explained, “the stay of a mandate in a circuit case merely 

delays the return of jurisdiction to the [lower tribunal] to carry out the 

circuit’s judgment in that case.  The stay in no way affects the duty of the 

[tribunals] in the circuit to apply now the precedent established by the circuit 

case as binding authority.”  Id. at 1−2 (quoting Martin v. Singletary, 965 

F.2d 944, 945 n.1 (11th Cir. 1992)) (quotation marks omitted). 

Moreover, the Federal Circuit has rejected similar Appointments 

Clause challenges on the ground that the Board judges were deemed 

constitutionally appointed as of the date that the Federal Circuit issued its 

precedential decision in Arthrex.  Id.; Caterpillar Paving Products Inc. v. 
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Wirtgen America, Inc., 957 F.3d 1342, 1343 (Fed. Cri. 2020); see also 

Arthrex, Inc. v. Smith & Nephew, Inc., 953 F.3d 760, 764 (Fed. Cir. 2020) 

(Moore, J., concurring in denial of rehearing) (“Because the APJs were 

constitutionally appointed as of the implementation of the severance, inter 

partes review decisions going forward were no longer rendered by 

unconstitutional panels.”).  Accordingly, we deny Patent Owner’s request 

for a new panel.  

In addition, Patent Owner argues that “the Board should dismiss this 

case in favor of resolution of Petitioner’s arguments before a jury” because 

“the Seventh Amendment ensures a jury trial.”  Reh’g Req. 3.  However, the 

Supreme Court of the United States held that “inter partes review does not 

violate Article III or the Seventh Amendment” of the Constitution.  Oil 

States Energy Services, LLC v. Greene’s Energy Group, LLC, 138 S. Ct. 

1365, 1379 (2018).  Therefore, Patent Owner’s argument is unavailing. 

IV. CONCLUSION 
For the foregoing reasons, Patent Owner has not demonstrated that we 

misapprehended or overlooked arguments or evidence in determining that 

Petitioner has established by a preponderance of the evidence that claims 

1−19 of the ’934 patent are unpatentable.  Accordingly, Patent Owner’s 

Request for Rehearing is denied. 
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Final Outcome of Final Written Decision after Rehearing: 

V. ORDER 
Accordingly, it is  

ORDERED that Patent Owner’s Request for Rehearing of our Final 

Written Decision is denied; and 

 FURTHER ORDERED that, because this is a decision on rehearing 

of a Final Written Decision, parties to the proceeding seeking judicial review 

of the decision must comply with the notice and service requirements of 37 

C.F.R. § 90.2. 

Claims 
 

35 
U.S.C. §  Reference(s)/Basis 

Claims  
Shown 
Unpatentable 

Claims 
Not shown 
Unpatentable 

1−19 102 Ramanathan 1−19  

1−19 103 

Ramanathan in 
view of ordinary 
knowledge and 
skill in the art 

1−19  

15−19 103 Ramanathan in 
view of Flanagan 15−19  

1−19 103 Parkinson in view 
of Ramanathan 1−19  

Overall 
Outcome   1−19  
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For PETITIONER: 

Ce Li 
David Simson 
GOODWIN PROCTER LLP 
cli@goodwinlaw.com 
dsimson@goodwinlaw.com 
 

For PATENT OWNER: 

Elliott Williams 
Joshua Gigger 
STOEL RIVES LLP 
elliott.williams@stoel.com 
josh.gigger@stoel.com 
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Trials@uspto.gov                                     Paper 60 
571.272.7822                       Entered: October 29, 2021 
 
 

UNITED STATES PATENT AND TRADEMARK OFFICE 
____________ 

  
BEFORE THE OFFICE OF THE UNDERSECRETARY AND DIRECTOR OF 

THE UNITED STATES PATENT AND TRADEMARK OFFICE 
____________ 

 
 

 33ACROSS, INC.,  
Petitioner, 

 
v. 
 

 LEFTSNRIGHTS, INC. d/b/a LIQWID,  
Patent Owner. 
____________ 

 
IPR2018-01480 

Patent 9,575,934 B2 
____________ 

 
 
Before ANDREW HIRSHFELD, Commissioner for Patents, Performing the 
Functions and Duties of the Under Secretary of Commerce for Intellectual 
Property and Director of the United States Patent and Trademark Office. 
 

 

 

ORDER 
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The Office has received a request for Director review of the Final Written 

Decision in this case.  Ex. 3100.  The request was referred to Mr. Hirshfeld, 

Commissioner for Patents, Performing the Functions and Duties of the Under 

Secretary of Commerce for Intellectual Property and Director of the United States 

Patent and Trademark Office.   

It is ORDERED that the request for Director review is denied; and 

FURTHER ORDERED that the Patent Trial and Appeal Board’s Final 

Written Decision is the final decision of the agency. 
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For PETITIONER: 

Ce Li 
David Simson 
GOODWIN PROCTER LLP 
cli@goodwinlaw.com 
dsimson@goodwinlaw.com 
 
For PATENT OWNER: 
 
Elliott Williams 
Joshua Gigger 
STOEL RIVES LLP 
elliott.williams@stoel.com 
josh.gigger@stoel.com 
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CERTIFICATE OF SERVICE 
 

The undersigned certifies service of the foregoing Patent Owner’s Amended 

Notice of Appeal through the PTAB’s E2E system and by USPS Priority Mail 

Express to the Director at the following: 

Office of the General Counsel 
United States Patent and Trademark Office  
P.O. Box 1450 
Alexandria, VA 22313-1450 

The undersigned certifies service of the foregoing Patent Owner’s Notice of 

Appeal via the CM/ECF system with the Clerk’s Office for the Federal Circuit Court 

of Appeals. 

The undersigned certifies service pursuant to 37 C.F.R. § 42.6(e) of the 

foregoing Patent Owner’s Notice of Appeal via e-mail on Petitioner’s counsel of 

record at the addresses below: 

Ce Li 
cli@goodwinlaw.com  
David L. Simson  
dsimson@goodwinlaw.com  
Rachel Walsh 
rwalsh@goodwinlaw.com 
Brett Schuman 
bschuman@goodwinlaw.com 
GOODWIN PROCTER LLP  
 
 
Dated:  December 28, 2021   /Elliott J. Williams/   
       Elliott J. Williams (Reg. No. 73,172) 
 




