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Notice is hereby given, pursuant to 35 U.S.C. §§ 141(c), 142, 319; 37 C.F.R.
§§ 90.2(a), 90.3(a); and Federal Circuit Rule 15(a)(1), that Petitioners Alphatec
Holdings, Inc., and Alphatec Spine, Inc. (‘“Petitioners”) appeal to the United States
Court of Appeals for the Federal Circuit from the Patent Trial and Appeal Board’s
Final Written Decision entered on July 8, 2020 (Paper No. 59) in the above-
captioned inter partes review of U.S. Patent No. 8,187,334 (“the *334 patent”), and
from all underlying orders, decisions, rulings, and opinions. This notice is timely
filed within 63 days of the issuance of the Board’s Final Written Decision. 37 C.F.R.
§ 90.3(b)(1).

In accordance with 37 C.F.R. § 90.2(a)(3)(i1), Petitioners indicate that the
issues on appeal include, but are not limited to: (1) whether the Board erred in
holding that claims 6-9 and 18 of the ’334 patent have not been shown to be
unpatentable under 35 U.S.C. § 103 based on the combination of the Brantigan,
Baccelli, Berry, and Michelson prior art references; (2) whether the Board erred in
holding that claim 18 of the *334 patent has not been shown to be unpatentable under
35 U.S.C. § 103 based on the combination of the Frey, Michelson, and Berry prior
art references; (3) whether the Board’s decision was arbitrary, capricious, an abuse
of discretion, or otherwise not in accordance with law; (4) whether the Board’s
subsidiary findings (including but not limited to its application of collateral estoppel,

the scope and content of the prior art, the differences between the claims and the
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prior art, and the motivation to combine prior art references) were unsupported by
substantial evidence and/or rested on legal error; and (5) all other issues decided
adversely to Petitioners in any orders, decisions, rulings and/or opinions.
Petitioners are filing one copy of this Notice of Appeal with the Director of
the United States Patent and Trademark Office, and a copy of this Notice of Appeal
is being filed electronically with the Board. In addition, a copy of this Notice of
Appeal is being filed with the Clerk’s Office for the United States Court of Appeals

for the Federal Circuit, along with the required docketing fee.

Date: September 8, 2020 Respectfully submitted,

/Jovial Wong/
Jovial Wong
Reg. No. 60,115

Lead Counsel for Petitioners
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CERTIFICATE OF FILING

I certify that the foregoing was filed electronically with the Board through
the PTAB E2E System, and a paper copy was served by Priority Mail Express on
September 8, 2020 with the Director of the United States Patent and Trademark
Office, at the following address:

Director of the U.S. Patent and Trademark Office

c/o Office of the General Counsel

United States Patent and Trademark Office

P.O. Box 1450

Alexandria, Virginia 22313-1450

I further certify that a true and correct copy of the foregoing Notice of
Appeal, along with the required filing fee, was filed electronically with the Court
of Appeals for the Federal Circuit via CM/ECF on September 8, 2020. Per Fed.
Cir. Rule 15(a)(1), one copy of this Notice of Appeal is being filed by Priority Mail
Express with the Clerk’s office of the United States Court of Appeals for the
Federal Circuit on September 8, 2020, at the following address:

Clerk of Court

United States Court of Appeals for the Federal Circuit

717 Madison Place NW
Washington, D.C. 20439
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CERTIFICATE OF SERVICE
Pursuant to 37 C.F.R. §§ 42.6(¢) and 42.105(a), I certify that, on September

8, 2020, true and correct copies of the foregoing PETITIONERS’ NOTICE OF
APPEAL TO THE UNITED STATES COURT OF APPEALS FOR THE
FEDERAL CIRCUIT was served by via email to the following counsel for the
Patent Owner:

Michael T. Rosato (Reg. No. 52,182)
WILSON SONSINI GOODRICH & ROSATI
701 Fifth Avenue, Suite 5100
Seattle, WA 98104
Tel.: 206-883-2529
Fax: 206-883-2699
Email: mrosato@wsgr.com

Paul D. Tripodi II (Reg. No. 40,847)
WILSON SONSINI GOODRICH & ROSATI
633 West Fifth Street, Suite 1550
Los Angeles, CA 90071
Tel.: 323-210-2902
Fax: 866-974-7329
Email: ptripodi@wsgr.com

Sonja R. Gerrard (Reg. No. 72,802)
WILSON SONSINI GOODRICH & ROSATI
701 Fifth Avenue, Suite 5100
Seattle, WA 98104-7036
Tel.: 206-883-2649
Fax: 206-883-2699
Email: sgerrard@wsgr.com

Jad A. Mills (Reg. No. 63,344)
WILSON SONSINI GOODRICH & ROSATI
701 Fifth Avenue, Suite 5100
Seattle, WA 98104-7036

1



Date: September 8, 2020

Tel.: 206-883-2554
Fax: 206-883-2699
Email: jmills@wsgr.com

Respectfully submitted,

/Jovial Wong/
Jovial Wong (Reg. No. 60,115)
Lead Counsel for Petitioners




	59_IPR2019-00361 2020.07.08 Final Written Decision (FWD) '334 patent.pdf
	I. Introduction
	A. Background and Summary
	B. Real Parties in Interest
	C. Related Matters
	D. The ’334 Patent (Ex. 1001)
	E. Illustrative Claims
	F. Asserted Prior Art and Proffered Testimonial Evidence
	G. Asserted Grounds

	II. Analysis
	A. Patent Owner’s Motion to Exclude
	1. Exhibits 1041 and 1042
	2. Exhibits 1053 and 1054
	3. Exhibits 1055 and 1056
	4. Exhibits 1059 and 1064
	5. Exhibits 1060, 1061, and 1065
	6. Exhibits 1060 and 1062

	B. Legal Standards
	C. Level of Ordinary Skill in the Art
	D. Claim Construction
	E. Ground Based on Frey, Michelson, and Berry
	1. The Limitations of Claim 1 Incorporated into Claims 6–9 and 18
	a) Petitioner’s Assertions
	b) Patent Owner’s Response
	c) Petitioner’s Reply
	d) Patent Owner’s Sur-Reply
	e) Issue Preclusion Applies to Frey and Michelson Teaching or Suggesting the Limitations of Claim 1 Incorporated into Claims 6–9 and 18 by Dependency
	(1) 37 C.F.R. § 42.73(d)(3)(i)
	(2) Asserted Treatment of Claim 1 as Prior Art


	2. Scope and Content of the Asserted Prior Art
	a) Frey (Ex. 1040)
	b) Michelson (Ex. 1032)
	c) Berry (Ex. 1022)

	3. Analysis of Challenged Claim 6
	4. Analysis of Challenged Claim 7
	5. Analysis of Challenged Claim 8
	6. Analysis of Challenged Claim 9
	7. Analysis of Challenged Claim 18
	a) IPR2013-00507
	b) Petitioner Presents an Insufficient Reason for Combining Frey, Michelson, and Berry
	(1) Patent Owner’s Response
	(2) Petitioner’s Reply
	(3) Patent Owner’s Sur-reply
	(4) Petitioner’s Asserted Reason to Combine Lacks a Rational Underpinning
	(a) Michelson Teaches Inserting a Single Implant by a Single Procedure
	(b) Michelson Teaches Combining Modular Components before Insertion
	(c) Michelson Teaches Inserting Through a Tube Making a Procedure Safe and Simple
	(d) Petitioner does not rely on Frey or Berry for a Reason to Make an Implant Narrower for Insertion in a Modular Fashion
	(e) Determining Petitioner’s Reason Lacks a Rational Underpinning



	8. Objective Indicia of Nonobviousness
	a) Nexus
	b) Skepticism
	c) Commercial Success
	d) Copying

	9. Weighing the Graham Factors

	F. Ground Based on Brantigan, Baccelli, Berry, and Michelson
	1. Scope and Content of the Asserted Prior Art
	a) Brantigan (Ex. 1007)
	b) Baccelli (Ex. 1008)

	2. Analysis of Challenged Claims 6–9 and 18
	3. Weighing the Graham Factors


	III. Conclusion9F
	IV. Order




