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IN THE UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA
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OAKLEY, INC., a Washington
corporatfion,

Plaintiff, COMPLAINT FOR PATENT
INFRINGEMENT

DEMAND FOR JURY TRIAL

Case NBACV 13 - 00963 CIC (RZx)

V.

I(OHL'S DEPARTMENT STORES, INC.,
Delaware corporalion; an
ACCTHIE SRR 2GRS o New

York corporation,

Defendants.
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Plaintiff Oakley, Inc. (“Oakley”) alleges as follows:
JURISDICTION AND VENUE
1. This is an action for patent infringement in violation of the patent
laws of the United States, 35 U.S.C. § 1, et seq. This Court has jurisdiction over

this action under 28 U.S.C. 8§ 1331 (federal question) and 1338(a) (arising
under the patent laws of the United States).

2. Veriue is proper in this judicial district under 28 U.S.C. §§ 1391(b)
and 1400(b) because defendants have committed acts of patent infringement in
this judicial district and because defendants are subject to personal jurisdiction in
this judicial district.

3. This Court has personal jurisdiction over the defendants because
defendants have a continuous, systematic, and substantial presence within this
judicial district, including by selling and offering for sale infringing watches in this
judicial district, and by committing acts of patent infringement in this judicial
district, including, but not limited to, selling infringing watches directly 1o
consumers and/or retailers in this district and selling into the stream of commerce
knowing such products would be sold in California and this district, which acts
form a substantial part of the events or omissions giving rise fo Qakley’s claim.

THE PARTIES

4.  Odkley is a corporation organized and existing under the laws of the

State of Washington and has a principal place of business at One Icon, Foothill
Ranch, California 92610.

5. Qadkley is inforfmed and believes, and based thereon alleges, that
defendant Kohl’s Department Stores, Inc. (“Kohl’s”) is a corporation organized
under the laws of Delaware and has a principal place of business at N56
W17000 Ridgewood Drive, Menomonee Falls, Wisconsin 53051. Oakley is
informed and believes, and based thereon alleges, that Kohl's is a retail

department store that manufacturers, uses, sells, offers to sell, and imports info
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the United States clothing and other products, including watches, in this district
and elsewhere in the United States.

6. Oakley is informed and believes, and based thereon alleges, that
defendant Accutime Watch Corp. (“Accutime”) is a corporation organized under
the laws of New York and has a principal place of business at 1001 Avenue of
the Americas, New York, NY 10018. Ockley is informed and believes, and
based thereon alleges, that Accutime manufactures, uses, sells, offers to sell, and
imports into the United States watches in this district and elsewhere in the United
States.

GENERAL ALLEGATIONS

7. Odkley has been actively engaged in the manufacture and sale of

high quality products, including, but not limited to, eyewear, apparel, footwear,
watches and accessories for over 20 years. Oakley is a manufacturer and
retailer of watches, that have enjoyed substantial success and are protected by
various intellectual property rights owned by Oakley.

8.  On March 9, 2012, the United States Patent and Trademark Office
duly and lawfully issued United States Design Patent No. D611,359 S (“the
D’359 patent”) entiled “Watch,” designing and claiming the design and
ornamentation disclosed therein. Oakley is the owner by assignment of all right,
fitle, and interest in the D’359 patent. A true and correct copy of the D'359
patent is attached hereto as Exhibit “A”.

9. Oakley has provided constructive notice to the p‘ublic of its rights in
the D'359 patent by, among other things, causing patent information and/or the
patent number to be placed on Oakley's patented products or packaging and/or
by listing the patented products and patent numbers on its website,

www.oakley.com.
el
/]/
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FIRST CLAIM FOR RELIEF
(Infringement of the D’359 Patent)

10. Oakley repeats and incorporates by reference the allegations of

paragraphs 1 through 9 above as if fully set forth herein.

11.  Odkley is informed and believes, and based thereon alleges, that
Kohl’'s and Accutime (collectively “Defendants”) have manufactured, used,
offered for sale, sold, and imported into the United States, and continue to
manufacture, use, offer to sell, sell, and import, watches covered by the D'359
patent (“the Infringing Products”) without permission or license from Oakley. The

Infringing Products include, but are not limited to, the “Viviani Gunmetal Watch”

sold by Kohl’s through its website www.kohls.com and elsewhere. Defendants
have infringed, contributorily infringed, and/or induced infringement of the
D359 patent by making, using, selling, offering to sell, or importing into the
United States the Infringing Products and/or inducing others to make, use, sell,
offer to sell, or import the Infringing Products. Defendants continue to infringe,
contributorily infringe, and/or induce infringement of the D'359 patent.

12, As a result of Defendants’ acts of infringement, Oakley has sustained
and will continue to sustain economic damages. Oakley is entitled to recover its
damages from Defendants pursuant to 35 U.S.C. §§ 284 and 289.

13.  As a result of Defendants’ conduct, Oakley has suffered damage fo
its reputation and goodwill, which has caused Oakley irreparable harm and for
which Oakley cannot be compensated by monetary relief. Defendants will
contfinue to infringe the D359 patent unless enjoined by this Court. Pursuant to
35 U.S.C. § 283, Ockley is entitled to a permanent injunction fo prevent
Defendants’ further infringement.

14. Defendants have knowledge of the D'359 patent, and Oakley is
informed and believes, and based thereon alleges, that Defendants’ infringement

has been and is willful. Because this is an exceptional case, pursuant to 35

{1648118.D0OCX;) 4 COMPLAINT FOR PATENT INFRINGEMENT
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U.S.C. 8§ 284 and 285, Ockley is entitled to recover freble damages and
attorneys' fees.

WHEREFORE, Odakley prays for judgment as follows:

1. For judgment that Defendants have infringed, contributorily infringed,
and/or induced infringement of the D’359 patent pursuant to 35 U.S.C. § 271;

2. For an order preliminarily and permanently enjoining Defendants
and all of their representatives, agents, servants, employees, related companies,
successors and assigns, and all others in privity or acting in concert with them,

from infringing the D359 patent pursuant to 35 U.S.C. § 283;

3. For an award of all damages suffered by Oakley pursuant to 35
U.S.C. § 284;
4. For an order that Defendants account for all gains, profits, and

advantages derived from Defendants’ infringement of the D’359 patent and that
Defendants pay to Qakley all such gains and profits pursuant to 35 U.S.C. §
289;

For trebling of Oakley’s damages pursuant to 35 U.S.C. § 284;

For reasonable attorneys’ fees pursuant to 35 U.S.C. § 285;

For interest and costs of suit; and

e L

For such other and further relief as the Court deems just and proper.

Dated: Junel§201 3 Respecifully submitted,

weintraub tobin chediak coleman grodin
i Law Corporation

R NI CWAVAYA'A]
Audre IgA M#Ilemonn
State Bar No. 124954
Attorneys for Plcnrmff
Oakley, Inc.
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DEMAND FOR JURY TRIAL

Plaintiff Oakley hereby demands a trial by jury.

Dated: Junez;_g,Zm 3

{1648118.DOCX;}
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e
e L Mo, 15958

Attorneys for Plaintiff
Qcakley, Inc.
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Moritz @45) Date of Patent:  +»« Mar. 9, 2010
(54) WATCH D425,799 S 5/2000 Hysek
D431,475 S 10/2000 Rabassa
(75) Inventor: Hans Karsten Moritz, Foothill Ranch, D433.955 S 11/2000 Bodino
CA (US) D440,886 S 4/2001 Burgener
X . D447,063 S ™ 820001 Schenfele .................... D10/30
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(22) Filed; Aug. 10,2009 D526,574 8 * 872006 Plange ...........coooo..... D10/32
) D533,468 S * 12/2006 Loth ..evvcvvrinniinniiinin Dl0/32
Related U.S. Application Data D539,671 8 4/2007 Lassigne
(63) Continuation-in-part of application No. 29/314,134,
filed on Mar. 4, 2009, now Pat. No. Des. 598,302.
(Continued)
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555 g 2 Tz OTEER PUBLICATIONS
(58) Field of Classification Search ........... D10/30-39; U.S. Appl. No. 29/313,634, filed Feb. 13, 2009,
368/276, 281, 282,308,319, 288-290
See application file for complete search history. (Continued)
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(74) Attorney, Agent, or Firm—Gregory K. Nelscn
(57) CLAIM

The ornamental design for a watch, as shown and described.

DESCRIPTION

FIG. 1 is a front perspective view of the watch of the present
invention;

FIG. 2 is a front elevational view thereof;
FIG. 3 is a rear elevational view thereof;

FIG. 4 is a right-side elevational view thereof}
FIG. 5 is a left-side elevational view thereof;
FIG. 6 is a bottom view thereof; and,

FIG. 7 is a top plan view thereof.

1 Claim, 4 Drawing Sheets
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FIG. 4 FIG. 5
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

NOTICE OF ASSIGNMENT TO UNITED STATES MAGISTRATE JUDGE FOR DISCOVERY

This case has been assigned to District Judge Cormac J, Carney and the assigned
discovery Magistrate Judge is Ralph Zarefsky.

The case number on all documents filed with the Court should read as follows:

SACV13- 963 CJC (RZx)

Pursuant to General Order 05-07 of the United States District Court for the Central
District of California, the Magistrate Judge has been designated to hear discovery related
motions.

All discovery related motions should be noticed on the calendar of the Magistrate Judge

NOTICE TO COUNSEL

A copy of this notice must be served with the summons and complaint on all defendants (if a removal action s
filed, a copy of this notice must be served on all plaintiffs),

Subssquent documents must be filed at the following location:

] Western Division p Southern Division - Eastern Division
312 N. Spring $t., Rm. G-8 411 West Fourth St., Rm. 1-053 3470 Twelfth St., Rm. 134
Los Angelas, CA 90012 Santa Ana, CA 92701-4516 Riverside, CA 92501

Failure to file at the proper location will result in your documants belng returned to you.

CV-18 (03/086) NOTICE OF ASSIGNMENT TO U

NITED STATES MAGISTRATE JUDGE FOR DISCOVERY
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Name & Address:

David R. Gabor (SBN 145729) -

Audrey A. Millemann (SBN 124954)

Weintraub Tobin, 9665 Wilshire Blvd., Ninth Floor
Beverly Hills, Californi 90212  Tel: 310-858-7888
Attorneys for Qakley, Inc. Fax: 310-550-7191 .

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

Qakley, [nc. a Washington corporation, CASE NUMBER

PLAINTIEE(S) SACV 13 - 00963 CJC (RZx)

V.
Kohl's Department Stores, Inc., a Delaware
corporation; and Accutime Watch Corp., a New York
corporation,

SUMMONS

DEFENDANT(S).

TO: DEFENDANT(S):
" A lawsuit has been filed against you.

Within __21__ days after service of this summons on you (not counting the day you received if), you
must serve on the plaintiff an answer to the attached Iifcompiaint O amended complaint .
1 counterclaim [J cross-claim or a motion under Rule 12 of the Federal Rules of Civil Procedure. The answer
or motion must be served on the plaintiffs attorney, David Gabor and Audrey Millemann | whose address is
Weintraub Tobin, 9665 Wilshire Blvd., Ninth Floor, Beverly Hills, CA 90212 . If you fail to do so,
judgment by default will be entered against you for the relief demanded in the complaint. You also must file
your answer or motion with the court.

Clerk, U.S. District Court

------
rferd
e

Dated: 69/.7,5’/ 20( 35 By:

wn

[Use 60 days if the defendant is the United States or a United States agencey, or is an officer or emplayee of the United States. Allowed
60 days by Rule 12(a)(3)].

CV-01A (10/11 SUMMONS
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UNITED STATES DISTRICT COURT, CENTRAL DISTRICT OF CALIFORNIA

CIVIL COVER SHEET
I (a) PLAINTIFES ( Chack box if you are representing yourself [ ] ) DEFENDANTS  (Check box If you are representing yourself [ ] )
Oakley, Inc. a Washington Corporation . Kohl's Department Stores, Inc, a Delaware corporation and Accutime Watch Corp.,, a
New York corporation

(b) Attorneys (Firm Name, Address and Telephone Number, If you
are representing yourself, provide same.)
Weintraub Tabin Chedlak Coleman Grodin

9665 Wilshire Boulevard, Ninth Floor

Beverly Hills, CA 90212

Telephone: 310-858-7888 Facsimile: 310-550-7191

{b) Attorneys (Firm Name, Address and Telephone Number, (Fyou
are representing yourself, provide same.)
David R. Gabor

Audrey A, Millemann

|

Ik, BASIS OF JURISDICTION (Place an XIn one box enly,) I, CITIZENSHIP OF PRINCIPAL PARTIES-For Diversity Cases Only
(Place an X in one box for |§aEiPtIff and one for defendant) 5
PTF PTE DEF
1. U.5. Government 5] 3: Federal Question (U.S. Citizen of This Stat O 1 1 Incorporated or Principal Place 4 4
Plaintiff b Govemnment Not a Party) . 3 11 oFBusiness in this State o+
Cltizen of AnotherState  [] 2 [] 2 Incorporated and Principal Place Os0s

I 2.US. Government [[]4- Diversity (Indicate Citizenship Cltizen or Subject of a e BusnEss inbothot el

Defendant of Parties in Item [lI} Farelgn Country [13 [J3 Forelgn Nation 6 [ s
1IV. GRIGIN (Place an X in one box only.) 5 Transferred from Another 6. Multi-
] 1. Origlinal = 2.Remaved from n 3, Remanded from O 4, Reinstated or L ot (Specily) O m?;fgg:‘
X Proceeding State Court Appellate Court

Reopened

V. REQUESTED IN COMPLAINT: JURY DENAND: Yes [7] No
CLASS ACTION under F.R.Cv.P. 23:

[]Yes No

(Check "Yes™ only if demanded in complaint,)
MONEY DEMANDED IN COMPLAINT; $

\t=

V1. CAUSE OF ACTION (Cite the U.S. Civil Statute under which you are filing and write a brief statement of cause. Do not clte jurlsdictional statutes unless diverslty,

Patent Infringement, 35 US.C, §271

7-

i I 4

=
fw
Vil. NATURE OF SUIT (Place an X in one bax only). P %
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pplication [C] 463 Alien Detainee
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UNITED STATES DISTRICT COURT, CENTRAL DISTRICT OF CALIFORNIA

CIVIL COVER SHEET
Viil(a). IDENTICAL CASES: Has this action been previously filed in this court and dismissed, remanded or closed? NO [ YES
If yes, list case number(s):
Viil{b). RELATED CASES: Have any cases been previously filed in this court that are related to the present case? NO [] YES

IFyes, list case number(s):

Civil cases are deemed related if a previously filed case and the present case:

(Checlcall boxes that apply) [] A. Arise from the same or closely related transactions, happenings, or events; or

[] B. call for determination of the same or substantially related or similar questions of law and fact; or
[] €. For other reasons would entail substantial duplication of labor if heard by different judges; or

[:[ D. Involve the same patent, tradernark or copyright, and one of the factors identified above in a, b or c also is present.

. VENUE: (When completing the following Information, use an additional sheet If necessary.)

(a) List the County in this District; California County outside of this District; State if other than California; or Foreign Country, in which EACH named
plaintiff resides.

[[] Check here if the government, its agencies or employees is a named plaintiff. If this box is checked, go to item (b).

County in this District:* E?:Ilijf::rr\‘:a County outslde of this District; State, if other than California; or Foreign

Orange

(b) List the County In this District; California County outside of this District; State if other than California; or Foreign Country, In which EACH named
defendant resides. . * e

[[] Check here if the government, its agencies or employees is a named defendant. If this box is checked, go to item (c).

County in this District:* gztfr?trrr;la County outside of this District; State, if other than California; or Foreign

Orange

NOTE: In land condemnation cases, use the location of the tract of land involved.

(¢) List the County in this District; California County outside of this District; State if other than California; or Forelgn Country, in which EACH claim arose,

County in this District:* Egltl‘lf'r_.l:trrzla County outside of this Dlstrict; State, if other than California; or Foreign

Orange

*Los Angeles, Orange, San Bernardino, Riverside, Ventura, Santa Barbara, or San Luis Obispo Counties
Note: In land condemnation cases, use the location of the tract of land involved

™ EoN < s
. SIGNATURE OF ATTORNEY (OR SELF-REPRESENTED LITIGANW/‘\&QB U] (l:\ \ V\Jf\_/k,/—"’/]/\ DATE: June¢_=,§013

Notice to Counsel/Parties: The CV-71 (J5-44) Civil Cover Sheet and the Information contained herein neither replace nor supplement the filing and service of pleadings or
other papers as required by law. This form, approved by the Judicial Conference of the United States in September 1974, Is required pursuant to Local Rule 3-1 is not filed
but is used by the Clerk of the Court for the purpose of statistics, venue and initiating the civil docket sheet. (For more detailed instructions, see separate Instructions sheet).

Key to Statistical codes relating to Social Security Cases: w.
Nature of Suit Code  Abbreviation Substantive Statement of Cause of Action

All claims for health insurance benefits (Medicare) under Title 18, Part A, of the Social Security Act, as amended. Also,

861 HIA include claims by hospitals, skilled nursing facilities, ete,, for certification as providers of services underthe program.
(42 US.C. 1935FF(b))

862 BL All claims for "Black Lung" benefits under Title 4, Part B, of the Federal Coal Mine Health and Safety Act of 1969. (30 U.S.C.
923)

863 DIWC All claims filed by insured worlers for disability insurance benefits under Title 2 of the Soclal Securlty Act, as amended; plus
all claims filed for child's insurance benefits based on disability. (42 U.S.C. 405 (g))

863 DIWW All claims filed for widows or widowers insurance benefits based on disability under Title 2 of the Social Security Act, as
amended. (42 U.5.C. 405 (g))
All claims for supplemental security Income payrments based upon disability filed under Title 16 of the Social Security Act, as

864 SsID amended. .

865 Rsl All claims for retirement (old age) and survivors benefits under Title 2 of the Soclal Security Act, as amended.

(42 U.5.C, 405 ()
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