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21 Plaintiff Sundesa, LLC (“Sundesa”) complains against Defendant Harrison-
22 | Daniels, Inc. (“Defendant™) for the causes of action alleged as follows:
23 THE PARTIES
24 L. Sundesa is a limited liability company duly organized and existing under the
25 |laws of the State of Utah, with its principal place of business located at 250 South 8§50
26 | East Lehi, Utah 84043.
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2. Sundesa alleges Defendant is a corporation organized and existing under the
laws of the State of Delaware with its principal place of business located at 1 Dewolf
Road #205 Old Tappan, New Jersey 07675.

JURISDICTION AND VENUE

3. This is a civil action for patent infringement arising under the patent laws of
the United States 35 U.S.C. §§ 1, et seq., including 35 U.S.C. § 271.

4. This is also a civil action for trademark infringement arising under the
Lanham Act of 1946, as amended, 15 U.S.C. § 114, et seq.

5. This is also a civil action for unfair competition arising under California
Bus. & Prof. Code § 17200, et seq.

6. This is also a civil action for false marking arising under 35 U.S.C. § 292.

7. This Court has original jurisdiction over the subject matter of this action
pursuant to 28 U.S.C. § 1331, 28 U.S.C. § 1338(a), and 15 U.S.C. § 1121. This Court has
related claim jurisdiction over the state law claims pursuant to 28 U.S.C. § 1338(b) and
28 U.S.C. § 1367.

8. This is also an action in which the matter in controversy exceeds the sum or
value of $75,000.00, exclusive of interest and costs, and is between a citizen of the State
of Utah and citizens of the State of New Jersey. Accordingly, this Court also has
jurisdiction over the subject matter of this action pursuant to 28 U.S.C. § 1332(a)(1).

0. This Court has personal jurisdiction over Defendant because Defendant has
purposely availed itself of the privileges and benefits of the laws of the State of
California.

10.  Sundesa alleges, on information and belief, that Defendant has sold, or
contracted for the sale of goods, within the State of California, to Sundesa’s injury, which
relate to the claims asserted by Sundesa, and out of which Sundesa’s claims, in part,
arise.

11.  On information and belief, Defendant does, and has done, substantial

business in this judicial District, including: (1) advertising and selling infringing products,
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including at least counterfeit shaker cups; (i1) regularly doing business, or soliciting
business, by virtue of nationwide sales and offers to sell through Defendant’s interactive

and commercial website, http://harrison-daniels.espwebsite.com (“Defendant’s

Website”), which directs Defendant’s services and products to California residents; and
(i11) engaging in other persistent courses of conduct, and/or deriving substantial revenue
from products and/or services provided to persons in this District and State.

12.  This Court’s exercise of personal jurisdiction over Defendant is consistent
with the Constitutions of the United States and the State of California.

13.  Venue is proper in this judicial district under at least 28 U.S.C. §§ 1391.

FACTUAL BACKGROUND

14.  Sundesa, the global leader in portable mixing products, manufactures and
sells, inter alia, BlenderBottle and SportMixer shaker cups.

15. Sundesa’s technological innovations are protected by, inter alia, a portfolio
of utility and design patents, including United States Utility Patent No. 6,379,032 (the
“’032 Patent™) a true and correct copy of which is attached hereto as Exhibit A and
incorporated herein by this reference; United States Design Patent No. D510,235 (the
“>235 Design Patent”), a true and correct copy of which is attached hereto as Exhibit B
and incorporated herein by this reference; United States Design Patent No. D626,837 (the
“>837 Design Patent”), a true and correct copy of which is attached hereto as Exhibit C
and incorporated herein by this reference; and United States Design Patent Number
D626,838 (the “’838 Design Patent™), a true and correct copy of which is attached hereto
as Exhibit D and incorporated herein by this reference (collectively the “Asserted
Patents™).

16.  Sundesa has marked all products embodying the claims of the Asserted
Patents since their introduction to the market.

17.  Sundesa is an exclusive licensee of the Asserted Patents and has been
granted all rights thereunder, including the right and standing to enforce the Asserted

Patents.
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18.  Defendant is in the business of selling promotional products. In particular,
Defendant sells and offers for sale, inter alia, counterfeit shaker cups that embody at least
claim 15 of the *032 Patent and allow users to perform the methods claimed in at least
claim 18 of the *032 Patent (the “Accused Products™). Attached hereto as Exhibit E is a
true and correct excerpt from Defendant’s Website depicting examples of the Accused
Products.

19. Each of the Accused Products also embody the claimed design of either the
’235 Design Patent, the *837 Design Patent, or the *838 Design Patent.

20. Defendant markets, describes, encourages, and instructs its customers to use
the Accused Products to mix ingredients in such a way as to perform the claimed
methods of the 032 Patent.

21. Use of any of Defendant’s Accused Products infringes the 032 Patent.

22.  The Accused Products have no substantial non-infringing uses.

23.  The design of each Accused Products is substantially the same as the design
that is the subject matter of either the *235 Design Patent, the 837 Design Patent, or the
’838 Design Patent.

24.  Furthermore, the design of each of the Accused Products is so similar to the
design that is the subject matter of either the *235 Design Patent, the *837 Design Patent,
or the 838 Design Patent that customers are likely to be deceived and persuaded to buy
the Accused Products thinking they are actually buying products protected by either the
’235 Design Patent, the *837 Design Patent, or the *838 Design Patent.

25.  On information and belief, Defendant had pre-suit knowledge of the *032
Patent and the °235 Design Patent at least because of Sundesa’s marking of its products
embodying the claims of the Asserted Patents.

26. Commensurate with this filing, Sundesa mailed Defendant a courtesy copy
of this Complaint and the Asserted Patents.

27.  Accordingly, Defendant has had knowledge of the Asserted Patents at least

since the filing of this Complaint.

4

COMPLAINT FOR PATENT AND TRADEMARK INFRINGEMENT




© 0 3 O W A~ W N =

N N N NN N N N N = e e e e e e e e
O I O W» A W NN = O OO 00 NN &N N BN WD - O

Case 2:14-cv-08713-PA-SH Document 1 Filed 11/10/14 Page 5 of 143 Page ID #:11

28. Sundesa is also the exclusive licensee of several federally registered
trademarks including: United States Trademark Registration No. 3,515,591 (the “’591
Registration”), a true and correct copy of which is attached hereto as Exhibit F and
incorporated herein by this reference; United States Trademark No. 3,722,198 (the “’198
Registration”) a true and correct copy of which is attached hereto as Exhibit G and
incorporated herein by this reference ; United States Trademark No. 4,098,340 (the “’340
Registration”) a true and correct copy of which is attached hereto as Exhibit H and
incorporated herein by this reference; United States Trademark No. 4,242,830 (the “’830
Registration”) a true and correct copy of which is attached hereto as Exhibit I and
incorporated herein by this reference and United States Trademark Registration No.
3,471,977 (the “’977 Registration™), a true and correct copy of which is attached hereto
as Exhibit J and incorporated herein by this reference (collectively the “Asserted
Trademarks™).

29. Sundesa’s Blender Ball trademark, including the 591 Registration, is
referred to herein as the Blender Ball Trademark.

30. Sundesa’s Blender Bottle trademark, including the 977 Registration, is
referred to herein as the Blender Bottle Trademark.

31. Sundesa’s SportMixer trademark, including the *830 Registration, is referred
to herein as the SportMixer Trademark.

32.  Sundesa’s Blender Ball Logo trademark depicted below, including the *340

Registration, is referenced herein as Logo Mark 1:

33. Sundesa’s Blender Ball Logo trademark depicted below, including the *198
Registration, is referenced herein as Logo Mark 2:

-
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34.  Sundesa has developed recognition and goodwill for the products sold under
the Asserted Trademarks among both Sundesa’s immediate customers and the consuming
public, generally.

35.  As aresult of, among other things, Sundesa’s substantial investment in the
Asserted Trademarks, and the products marketed under those trademarks, the consuming
public recognizes the Asserted Trademarks, and associates products and features bearing
those marks with a single source, namely Sundesa.

36. Defendant makes, sells, offers for sale, and imports the Accused Products
and uses the Asserted Trademarks to market the Accused Products.

37.  Sundesa has not licensed Defendant any rights in or to the Asserted
Trademarks and Defendant does not have any right or authority to use, market, display,
or sell products that depict these trademarks.

38. Defendant’s sale, marketing, and manufacturing of the Accused Products
under the Asserted Trademarks has an effect on interstate commerce.

39. Defendant’s use of marks that are identical to the Asserted Trademarks in
marketing its Accused Products creates confusion as to the source of the Accused
Products, leading customers to believe that they are in fact made, or authorized, by
Sundesa.

40.  Attached hereto as Exhibit E, and incorporated herein by reference, are true
and correct excerpts of Defendant’s Website depicting Defendant’s unauthorized use of
the Asserted Trademarks.

41.  Sundesa has suffered cognizable injury as a result of Defendant’s infringing
activities.

42. Sundesa has suffered injury in fact and has lost money or property as a result
of Defendant’s unfair and unlawful business practices in the form of damage to its good
will, lost sales, price erosion, and other actual damages.

43. Defendant marks upon, or affix to, or uses the word patent in connection

with Accused Products that are marketed as containing a patented blender ball wire
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whisk. Attached hereto as Exhibit K is a true and correct excerpt from Defendant’s
Website that demonstrates the claim of patented technology in connection with
Defendant’s Accused Products.

44.  Sundesa alleges that Defendant uses the word patent in advertising the
Accused Products for the purpose of deceiving the public and inducing them to believe
that the Accused Products were made, offered for sale, sold, or imported into the United
States by, or with the consent of, the patentee.

45. Sundesa alleges that is has suffered a competitive injury as a result of
Defendant’s use of the word patent in connection with the Accused Products.

FIRST CLAIM FOR RELIEF
(Infringement of the 032 Patent)

46. By this reference Sundesa realleges and incorporates the foregoing
paragraphs as though fully set forth herein.

47.  Defendant has directly infringed and continues to directly infringe the 032
Patent under 35 U.S.C. § 271(a) by using, selling, offering for sale, and importing the
Accused Product within the United States.

48. Defendant has had, and continues to have, the specific intent to induce its
customers, or users of its products, to infringe the ’032 Patent. For example, Defendant
instructs its customers, or users of the Accused Products, to use them to mix ingredients
according to the claimed methods of the 032 Patent.

49. Defendant’s customers, or users of the Accused Products, do, in fact,
infringe the *032 Patent.

50. Defendant has known, or should have known, that its customers, or users of
its products, infringe the 032 Patent.

51.  The Accused Products are especially made to be used, and are in fact used,
by customers, or users, of the Accused Products, in a way that infringes the 032 Patent.

52.  The Accused Products have no substantial non-infringing uses.

7
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53. Defendant has indirectly infringed and continues to indirectly infringe the
Asserted Patents under 35 U.S.C. §§ 271(b) and (c) by actively inducing infringement of,
and contributorily infringing, the 032 Patent.

54. Despite its knowledge of the 032 Patent, Defendant has continued to
infringe, and induce others to infringe, the 032 Patent.

55.  The conduct of Defendant, as set forth hereinabove, gives rise to a cause of
action for infringement of the 032 Patent, pursuant to at least 35 U.S.C. §§ 271 and 281.

56. Defendant has manufactured, used, imported, sold, and offered for sale the
Accused Products despite an objectively high likelihood that its actions constitute
infringement of the *032 Patent.

57. Defendant’s manufacture, use, importation, sale, and offer for sale of
Accused Products have been both willful and deliberate.

58.  Defendant’s acts of infringement have caused damage to Sundesa.

59.  Sundesa is entitled to recover the damages sustained as a result of
Defendant’s wrongful acts in an amount subject to proof at trial.

60. Defendant’s infringement of Sundesa’s rights under the 032 Patent will
continue to damage Sundesa’s business causing irreparable harm for which there is no
adequate remedy at law, unless it is enjoined by this Court.

61. By reason of the foregoing, Sundesa is entitled to monetary relief and
injunctive relief against Defendant, pursuant to 35 U.S.C. §§ 283-85, as more fully set
forth herein below.

SECOND CLAIM FOR RELIEF
(Infringement of the ’235 Design Patent)

62. By this reference Sundesa realleges and incorporates the foregoing
paragraphs as though fully set forth herein.

63. Defendant has infringed, and continues to infringe the *235 Design Patent by

making, using, offering to sell, selling, or importing the Accused Products, in this District
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and elsewhere in the United States, the design of which is substantially the same as the
ornamental design of the 235 Design Patent.

64. Defendant’s actions constitute infringement of the 235 Design Patent in
violation of 35 U.S.C. § 271.

65.  Sundesa has sustained damages and will continue to sustain damages as a
result of Defendant’s aforementioned acts of infringement.

66.  Sundesa is entitled to recover damages sustained as a result of Defendant’s
wrongful acts in an amount to be proven at trial.

67. Defendant’s infringement of Sundesa’s rights under the *235 Design Patent
will continue to damage Sundesa’s business, causing irreparable harm for which there is
no adequate remedy at law, unless Defendant is enjoined by this Court.

68. Defendant has willfully infringed the 235 Design Patent, entitling Sundesa
to increased damages under 35 U.S.C. § 284 and to attorneys’ fees and costs incurred in
prosecuting this action under 35 U.S.C. § 285.

69. Alternatively, Plaintiff is entitled to recover Defendant’s total profits from
its sale of the Accused Products under 35 U.S.C. § 289.

THIRD CLAIM FOR RELIEF
(Infringement of the ’837 Design Patent)

70. By this reference Sundesa realleges and incorporates the foregoing
paragraphs as though fully set forth herein.

71.  Defendant has infringed, and continues to infringe the 837 Design Patent by
making, using, offering to sell, selling, or importing the Accused Products, in this District
and elsewhere in the United States, the design of which is substantially the same as the
ornamental design of the *837 Design Patent.

72.  Defendant’s actions constitute infringement of the 837 Design Patent in
violation of 35 U.S.C. § 271.

73.  Sundesa has sustained damages and will continue to sustain damages as a

result of Defendant’s aforementioned acts of infringement.
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74.  Sundesa is entitled to recover damages sustained as a result of Defendant’s
wrongful acts in an amount to be proven at trial.

75. Defendant’s infringement of Sundesa’s rights under the 837 Design Patent
will continue to damage Sundesa’s business, causing irreparable harm for which there is
no adequate remedy at law, unless Defendant is enjoined by this Court.

76.  Defendant has willfully infringed the 837 Design Patent, entitling Sundesa
to increased damages under 35 U.S.C. § 284 and to attorneys’ fees and costs incurred in
prosecuting this action under 35 U.S.C. § 285.

77.  Alternatively, Plaintiff is entitled to recover Defendant’s total profits from
its sale of the Accused Products under 35 U.S.C. § 289.

FOURTH CLAIM FOR RELIEF
(Infringement of the ’838 Design Patent)

78. By this reference Sundesa realleges and incorporates the foregoing
paragraphs as though fully set forth herein.

79.  Defendant has infringed, and continues to infringe the 838 Design Patent by
making, using, offering to sell, selling, or importing the Accused Products, in this District
and elsewhere in the United States, the design of which is substantially the same as the
ornamental design of the *838 Design Patent.

80. Defendant’s actions constitute infringement of the *838 Design Patent in
violation of 35 U.S.C. § 271.

81.  Sundesa has sustained damages and will continue to sustain damages as a
result of Defendant’s aforementioned acts of infringement.

82.  Sundesa is entitled to recover damages sustained as a result of Defendant’s
wrongful acts in an amount to be proven at trial.

83. Defendant’s infringement of Sundesa’s rights under the *838 Design Patent
will continue to damage Sundesa’s business, causing irreparable harm for which there is

no adequate remedy at law, unless Defendant is enjoined by this Court.
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84.  Defendant has willfully infringed the *838 Design Patent, entitling Sundesa
to increased damages under 35 U.S.C. § 284 and to attorneys’ fees and costs incurred in
prosecuting this action under 35 U.S.C. § 285.

85.  Alternatively, Plaintiff is entitled to recover Defendant’s total profits from
its sale of the Accused Products under 35 U.S.C. § 289.

FIFTH CLAIM FOR RELIEF
(Federal Trademark Infringement of Blender Ball Trademark)

86. By this reference Sundesa realleges and incorporates the foregoing
paragraphs as though fully set forth herein.

87. Defendant’s use of the Blender Ball Trademark is likely to cause confusion,
mistake or deception as to the source, origin, affiliation, connection, or association of the
Accused Products with Sundesa, or as to the approval of the Accused Products by
Sundesa, and thus constitutes infringement under Section 32 of the Lanham Act, 15
US.C.§ 1114.

88.  Defendant’s infringement of the Blender Ball Trademark negatively affects
Sundesa’s business in the United States and around the world.

89.  Sundesa alleges, on information and belief, Defendant’s infringement of the
Blender Ball Trademark has taken place with full knowledge of Sundesa’s marks,
including Sundesa’s incontestable marks, and, therefore, has been intentional, deliberate,
and willful.

90. Defendant’s violation of 15 U.S.C. § 1114 has caused Sundesa to suffer
damages and irreparable harm.

91. By reason of the foregoing, Sundesa is entitled to monetary and injunctive
relief pursuant to 15 U.S.C. §§ 11161118, as more fully set forth hereinbelow.

SIXTH CLAIM FOR RELIEF
(Federal Trademark Infringement of Blender Bottle Trademark)
92. By this reference Sundesa realleges and incorporates the foregoing

paragraphs as though fully set forth herein.
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93. Defendant’s use of the Blender Bottle Trademark is likely to cause
confusion, mistake or deception as to the source, origin, affiliation, connection, or
association of the Accused Products with Sundesa, or as to the approval of the Accused
Products by Sundesa, and thus constitutes infringement under Section 32 of the Lanham
Act, 1I5U.S.C. § 1114.

94. Defendant’s infringement of the Blender Bottle Trademark negatively
affects Sundesa’s business in the United States and around the world.

95.  Sundesa alleges, on information and belief, Defendant’s infringement of the
Blender Bottle Trademark has taken place with full knowledge of Sundesa’s marks,
including Sundesa’s incontestable marks, and, therefore, has been intentional, deliberate,
and willful.

96. Defendant’s violation of 15 U.S.C. § 1114 has caused Sundesa to suffer
damages and irreparable harm.

97. By reason of the foregoing, Sundesa is entitled to monetary and injunctive
relief pursuant to 15 U.S.C. §§ 1116-1118, as more fully set forth hereinbelow.

SEVENTH CLAIM FOR RELIEF
(Federal Trademark Infringement of SportMixer Trademark)

98. By this reference Sundesa realleges and incorporates the foregoing
paragraphs as though fully set forth herein.

99. Defendant’s use of the SportMixer Trademark is likely to cause confusion,
mistake or deception as to the source, origin, affiliation, connection, or association of the
Accused Products with Sundesa, or as to the approval of the Accused Products by
Sundesa, and thus constitutes infringement under Section 32 of the Lanham Act, 15
US.C.§ 1114.

100. Defendant’s infringement of the SportMixer Trademark negatively affects

Sundesa’s business in the United States and around the world.
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101. Sundesa alleges, on information and belief, Defendant’s infringement of the
SportMixer Trademark has taken place with full knowledge of Sundesa’s marks, and,
therefore, has been intentional, deliberate, and willful.

102. Defendant’s violation of 15 U.S.C. § 1114 has caused Sundesa to suffer
damages and irreparable harm.

103. By reason of the foregoing, Sundesa is entitled to monetary and injunctive
relief pursuant to 15 U.S.C. §§ 11161118, as more fully set forth hereinbelow.

EIGHTH CLAIM FOR RELIEF
(Federal Trademark Infringement of Logo Mark 1 Trademark)

104. By this reference Sundesa realleges and incorporates the foregoing
paragraphs as though fully set forth herein.

105. Defendant’s use of the Logo Mark 1 trademark is likely to cause confusion,
mistake or deception as to the source, origin, affiliation, connection, or association of the
Accused Products with Sundesa, or as to the approval of the Accused Products by
Sundesa, and thus constitutes infringement under Section 32 of the Lanham Act, 15
US.C.§ 1114.

106. Defendant’s infringement of the Logo Mark 1 trademark negatively affects
Sundesa’s business in the United States and around the world.

107. Sundesa alleges, on information and belief, Defendant’s infringement of the
Logo Mark 1 trademark has taken place with full knowledge of Sundesa’s marks, and,
therefore, has been intentional, deliberate, and willful.

108. Defendant’s violation of 15 U.S.C. § 1114 has caused Sundesa to suffer
damages and irreparable harm.

109. By reason of the foregoing, Sundesa is entitled to monetary and injunctive

relief pursuant to 15 U.S.C. §§ 11161118, as more fully set forth hereinbelow.
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NINTH CLAIM FOR RELIEF
(Federal Trademark Infringement of Logo Mark 2 Trademark)

110. By this reference Sundesa realleges and incorporates the foregoing
paragraphs as though fully set forth herein.

111. Defendant’s use of the Logo Mark 2 trademark is likely to cause confusion,
mistake or deception as to the source, origin, affiliation, connection, or association of the
Accused Products with Sundesa, or as to the approval of the Accused Products by
Sundesa, and thus constitutes infringement under Section 32 of the Lanham Act, 15
US.C.§1114.

112. Defendant’s infringement of the Logo Mark 2 trademark negatively affects
Sundesa’s business in the United States and around the world.

113. Sundesa alleges, on information and belief, Defendant’s infringement of the
Logo Mark 2 trademark has taken place with full knowledge of Sundesa’s marks, and,
therefore, has been intentional, deliberate, and willful.

114. Defendant’s violation of 15 U.S.C. § 1114 has caused Sundesa to suffer
damages and irreparable harm.

115. By reason of the foregoing, Sundesa is entitled to monetary and injunctive
relief pursuant to 15 U.S.C. §§ 1116—1118, as more fully set forth hereinbelow.

TENTH CLAIM FOR RELIEF
(Federal Trademark Infringement, False Designation, and
Unfair Competition with Respect to the Asserted Trademarks)

116. By this reference Sundesa realleges and incorporates the foregoing
paragraphs as though fully set forth herein.

117. Defendant’s use of the Asserted Trademarks is likely to cause confusion,
mistake, or deception as to the source, origin, affiliation, connection or association of the
Accused Products with Sundesa, or as to the approval of the Accused Products by

Sundesa, and thus constitutes trademark infringement, false designation of origin, and
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unfair competition with respect to the Asserted Trademarks in violation of Section 43(a)
of the Lanham Act, 15 U.S.C. § 1125(a).

118. Defendant’s actions have taken place with full knowledge of the Asserted
Trademarks and therefore have been intentional, deliberate, and willful.

119. Defendant’s violation of 15 U.S.C. § 1125(a) has caused Sundesa to suffer
damages and irreparable harm.

120. By reason of the foregoing, Sundesa is entitled to monetary and injunctive
relief pursuant to 15 U.S.C. §§ 11161118, as more fully set forth hereinbelow.

ELEVENTH CLAIM FOR RELIEF
(Common Law Trademark Infringement and Unfair Competition)

121. By this reference Sundesa realleges and incorporates the forgoing
paragraphs as though fully set forth herein.

122. Defendant, by its actions set forth hereinabove, has engaged in intentional
business acts or practices that are unlawful, unfair, and/or fraudulent, including the
infringement of the Asserted Trademarks.

123. Defendant’s use of the Asserted Trademarks is likely to cause confusion,
mistake, or deception as to the source, origin, affiliation, connection, or association of the
Accused Products with Sundesa, or as to the approval of the Accused Products by
Sundesa.

124. By reason of the foregoing, Sundesa has suffered damages and irreparable
harm.

125. By reason of the foregoing, Sundesa is entitled to, at least, damages from
Defendant.

TWELFTH CLAIM FOR RELIEF
(California Unfair Competition Law, Bus & Prof. Code § 17200 ef seq.)
126. By this reference Sundesa realleges and incorporates the foregoing

paragraphs as though fully set forth herein.
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127. Defendant’s use of the Asserted Trademarks is likely to cause confusion,
mistake, or deception as to the source, origin, affiliation, connection, or association of the
Accused Products with Sundesa, or as to the approval of Accused Products by Sundesa.

128. Defendant’s use of the Asserted Trademarks constitutes unfair, deceptive, or
misleading practices in violation of California Business and Professions Code § 17200 et
seq.

129. Defendant’s misuse the “®” symbol on Defendant’s Website in conjunction
with the Asserted Trademarks constitutes unfair, deceptive, or misleading practices in
violation of California Business and Professions Code § 17200 et seq.

130. The false and misleading content on Defendant’s Website constitutes unfair,
deceptive, or misleading practices in violation of California Business and Professions
Code § 17200 et seq.

131. Sundesa alleges on information and belief that Defendant has engaged in
deceptive trade practices against Sundesa in willful and deliberate disregard of the rights
of Sundesa and the consuming public.

132. Sundesa has suffered injury in fact and has lost money or property as a result
of Defendant’s unfair and unlawful business practices in the form of damage to its good
will, lost sales, and other actual damages.

133. Defendant’s acts and conduct have caused and continue to cause Sundesa to
suffer irreparable harm.

THIRTEENTH CLAIM FOR RELIEF
(False Marking Under 35 U.S.C. § 292)

134. By this reference, Sundesa incorporates the foregoing paragraphs as though
fully set forth herein.

135. Defendant makes, uses, sells, offers for sale, or distributes products that
claim to contain a patented blender ball inside.

136. Sundesa alleges that Defendant uses the word patent in its advertising of the

Accused Products for the purpose of deceiving the public.
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137. Sundesa alleges that Defendant does not have a license or assignment to any
patent covering the Accused Products.

138. Sundesa alleges that Defendant marks its products with the intent to deceive
the public for the purpose of falsely establishing itself as an innovator in the shaker cup
industry and to gain an unfair competitive advantage.

139. Defendant is a direct competitor of Sundesa and distributes, markets, and
sells infringing copies of Sundesa’s products in similar channels of distribution.

140. Defendant’s false marking upsets the competitive balance between the
parties as customers are presented with an infringing copy of Sundesa’s product that is
presented by Defendant as a patented product. This false marking improperly influences
customers’ decisions between similar products.

141. Sundesa’s ability to compete fairly in the market is impaired as a result of
Defendant’s false marking.

142. Sundesa invests a substantial amount of money and effort to be recognized
as an innovator and leader in the shaker cup industry. Defendant’s false marking creates
the illusion that it is also an innovator with protected technology.

143. By reason of the foregoing, Sundesa alleges that it has suffered a
competitive injury as a result of Defendant’s using the word patented in connection with
its marketing of the Accused Products.

PRAYER FOR RELIEF

Sundesa prays for judgment as follows:

A. A judgment finding Defendant liable for infringement of one or more of the
claims of the 032 Patent;

B. A judgment finding Defendant liable for infringement of the claims of the
’235 Design Patent;

C. A judgment finding Defendant liable for infringement of the claims of the
’837 Design Patent;
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D. A judgment finding Defendant liable for infringement of the claims of the
’838 Design Patent;

E.  An order requiring Defendant to make an accounting for all Accused
Products it made, used, sold, offered for sale, or imported in the United States;

F. Orders of this Court temporarily, preliminarily, and permanently enjoining
Defendant, its agents, servants, and any and all parties acting in concert with any of them,
from directly or indirectly infringing in any manner any of the claims of the Asserted
Patents, pursuant to at least 35 U.S.C. § 283;

G.  Anaward of damages adequate to compensate Sundesa for Defendant’s
infringement of the *032 Patent, in an amount to be proven at trial;

H.  Anaward of damages adequate to compensate Sundesa for Defendant’s
infringement of the *235 Design Patent, in an amount to be proven at trial, or in the
alternative, an award of Defendant’s total profits under 35 U.S.C. § 289;

L. An award of damages adequate to compensate Sundesa for Defendant’s
infringement of the *837 Design Patent, in an amount to be proven at trial, or in the
alternative, an award of Defendant’s total profits under 35 U.S.C. § 289;

J. An award of damages adequate to compensate Sundesa for Defendant’s
infringement of the *838 Design Patent, in an amount to be proven at trial, or in the
alternative, an award of Defendant’s total profits under 35 U.S.C. § 289;

K.  Anaward of treble Sundesa’s damages, pursuant to at least 35 U.S.C. § 284;

L. A declaration that this is an exceptional case and that Sundesa be awarded its
attorney fees and expenses, pursuant to at least 35 U.S.C. § 285;

M.  An award of Sundesa’s costs in bringing this action, pursuant to all
applicable state statutory and common law, including at least 35 U.S.C. § 284;

N. A judgment finding Defendant liable for infringement of the Blender Ball
Trademark, unfair competition, and unfair, deceptive, or misleading practices in violation

of California Business and Professions Code § 17200 et seq.
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0. A judgment finding Defendant liable for infringement of the Blender Bottle
Trademark, unfair competition, and unfair, deceptive, or misleading practices in violation
of California Business and Professions Code § 17200 ef seq.

P. A judgment finding Defendant liable for infringement of the SportMixer
Trademark, unfair competition, and unfair, deceptive, or misleading practices in violation
of California Business and Professions Code § 17200 ef seq.

Q. A judgment finding Defendant liable for infringement of the Logo Mark 1
trademark, unfair competition, and unfair, deceptive, or misleading practices in violation
of California Business and Professions Code § 17200 ef seq.

R. A judgment finding Defendant liable for infringement of the Logo Mark 2
trademark, unfair competition, and unfair, deceptive, or misleading practices in violation
of California Business and Professions Code § 17200 ef seq.

S. An order of this Court temporarily, preliminarily, and permanently enjoining
Defendant, its principals, agents, and servants, and any and all persons or entities acting
in concert with any of them from directly or indirectly infringing in any manner
Sundesa’s Asserted Trademarks in connection with products or otherwise, pursuant to at
least Section 34(a) of the Lanham Act, 15 U.S.C. § 1116(a);

T.  An order of this Court temporarily, preliminarily, and permanently enjoining
Defendant, its principals, agents, and servants, and any and all persons or entities acting
in concert with any of them from directly or indirectly infringing in any manner
Sundesa’s Trademarks in connection with products or otherwise, pursuant to at least
Section 34(a) of the Lanham Act, 15 U.S.C. § 1116(a);

U.  An order of this Court temporarily, preliminarily, and permanently enjoining
Defendant, its agents and servants, and any and all parties acting in concert with any of
them from engaging in unfair business practices, pursuant to at least Section 34(a) of the
Lanham Act, 15 U.S.C. § 1116(a), and California Business and Professions Code § 17200

et seq.;

19

COMPLAINT FOR PATENT AND TRADEMARK INFRINGEMENT




© 0 3 O W A~ W N =

N N N NN N N N N = e e e e e e e e
O I O W» A W NN = O OO 00 NN &N N BN WD - O

Case 2:14-cv-08713-PA-SH Document 1 Filed 11/10/14 Page 20 of 143 Page ID #:26

V.  An order of this Court temporarily, preliminarily, and permanently enjoining
Defendant, its agents and servants, and any and all parties acting in concert with any of
them from producing, manufacturing, marketing, advertising, promoting, offering for
sale, selling, or distributing products, including the Defendant’s products marketed in
connection with the Asserted Trademarks, pursuant to at least Section 34(a) of the
Lanham Act, 15 U.S.C. § 1116(a) and California Business and Professions Code § 17200
et seq.;

W.  An order of this Court directing Defendant to destroy its entire stock of
Accused Products, together with all labels, signs, prints, packages, wrappers, receptacles,
and advertisements, as well as all plates, molds, matrices, or other means of making the
same pursuant to at least Section 36 of the Lanham Act, 15 U.S.C. § 1118;

X.  An order of this Court directing Defendant to make an accounting for the
total number of Accused Products that it used, made, had made, sold, offered for sale, or
imported into the United States.

Y. For damages in an amount to be proven at trial for trademark infringement
under 15 U.S.C. § 1114;

Z.  For damages in an amount to be proven at trial for false designation of origin
under 15 U.S.C. § 1125(a);

AA. For damages in an amount to be proven at trial for unfair competition and
trademark infringement under California common law;

BB. For damages in an amount to be proven at trial for false marking under 35
U.S.C. § 292;

CC. An award of Defendant’s profits in an amount to be proven at trial, pursuant
to at least 15 U.S.C. § 1117(a);

DD. An award of three times Defendant’s profits or Sundesa’s damages,
whichever is greater, pursuant to at least Section 35(b) of the Lanham Act, 15 U.S.C. §
1117(b);
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EE. An award of punitive damages, pursuant to all applicable state statutory and
common law;

FF. An award of Sundesa’s costs in bringing this action, pursuant to all
applicable state statutory and common law, including at least 15 U.S.C. § 1117(a);

GG. Anaward of Sundesa’s attorney fees, pursuant to agreement or all applicable
state statutory and common law, including at least Sections 35(a) and (b) of the Lanham
Act, 15U.S.C. § 1117(a);

HH. An imposition of constructive trust on, and an order requiring a full
accounting of, the sales made by Defendant as a result of its wrongful or infringing acts
alleged herein;

II.  Prejudgment interest, pursuant to at least Section 35(b) of the Lanham Act,
15 U.S.C. § 1117(b);

JJ.  An award of Sundesa’s attorneys’ fees, pursuant to all applicable state
statutory and common law;

KK. Prejudgment interest, pursuant to at least 35 U.S.C. § 284;

LL. Post-judgment interest, pursuant to at least 28 U.S.C. § 1961(a); and

MM. For such other and further relief as the Court deems just and equitable.

DEMAND FOR JURY TRIAL

Sundesa demands trial by jury on all claims and issues so triable.

DATED: November 10, 2014 Taylor J. Wright
MASCHOFF BRENNAN

4 -
e {2/ AL -
5 Y &
it o ’ ’zf 2 '//

BY:

Taylor J. Wright

Attorneys for Plaintiff
Sundesa, LLC
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FLOW-THROUGH AGITATOR

THE FIELD OF THE INVENTION

The present invention relates to physically independent
agitators used for mixing liquids, solid/liquid suspensions
and powdered solids within containers. More particularly,
the present invention relates to agitators for mixing powders
with liquids to create a well dispersed, substantially homo-
geneous suspension.

BACKGROUND

Agitators are commonly used in aerosol paint cans to mix
the pigment with the suspension fluid. Many designs exist
which are tailored to optimize mixing action and to agitate
hard to reach areas of the paint containers. Various shapes of
agitators exist which disperse paint pigment throughout a
suspension medium. Multi-pronged agitators, spherical
agitators, multi-faceted hemispherical agitators and disc-
shaped agitators with conical projections exist for agitation
of pigment particles in paint containers. These agitators are
typically sealed within an aerosol paint container and acti-
vated by shaking the container. Movement of the agitators
induced by shaking the container displaces and disperses the
pigment particles into suspension. This is necessary because
the pigment particles settle to the bottom of the container
when the paint has rested in a stationary position for a
significant period of time. Due to this specific pigment
dispersion application, these agitators are specifically
designed for dispersion of an agglomeration of particles at
the bottom of a container. These agitators are most often
discarded in the paint container in which they are used.
Consequently, these agitators do not perform optimally for
dispersion of powders which typically float at the top of a
suspension liquid before mixing. They are also generally
small in size with complex surfaces making them easy to
lose and difficult to clean in preparation for repeated use. In
addition, the small size and heavy weight result in a small
cross-section to screen or disperse powders.

Agitators also exist for powdered food supplements that
are added to and mixed with liquids. Baby formulas and
nutritional supplements often require an agitation or disper-
sion device for optimal mixing and dispersion. Often dis-
persing elements are attached to specific containers for
mixing of contents placed therein. These attached or fixed
agitators may have a semi-permanent connection to a con-
tainer or may be manufactured integrally with a given
container. However, these attached elements often create
cracks and crevices which are difficult to clean.
Furthermore, attached devices often do not allow sufficient
movement of the dispersing element for optimal mixing.
Another disadvantage of known fixed dispersing elements is
their inability to be transferred between commonly-used
containers.

Powdered compositions for mixing with liquids such as
dietary supplements, drink mixes, baby formulas and others
are often difficult to mix into a smooth, homogeneous
suspension. The powdered composition often clumps form-
ing aggregations of powder surrounded by a thick layer of
paste that inhibits liquid from penetrating into the clump.
These clumps may float, sink to the bottom of the container
or remain suspended at some level in the fluid. Powder may
also stick to the sides or bottom of a container and resist
mixing by simple shaking. In most cases, an agitator is
necessary for complete dispersion of clumps and aggrega-
tions on the container walls. No single, known agitation
element is effective at reaching clumps and aggregation at
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the top, middle and bottom of a container while being easily
removed from the container for ease of cleaning or for
subsequent use in another container.

SUMMARY AND OBJECTS OF THE
INVENTION

The present invention relates to improved apparatus and
methods for agitation of liquid/powder mixtures during the
mixing process. The apparatus of some embodiments of the
present invention comprises an object with a wire-frame
shape through which liquids and fine-grained solids may
pass. The wire-frame object may be constructed of a variety
of materials including wound metal wire, molded plastic
materials or almost any other material that will substantially
retain its shape after repeated impact with a container.

The shape of the agitator object may also vary widely
including, but not limited to, cubes, spheres, ellipsoids,
pyramids, polyhedrons, cylinders and others. However, the
shape must be formed by a wire frame that allows flow of
material through and around the object. The flow of material
whether liquid or powder, through the object creates turbu-
lent eddy currents within and around the object that break up
aggregations of material and disperse particles throughout
the suspension medium.

Agitation is improved in some embodiments of the
present invention by the use of one or more additional
interior objects placed inside a wire-frame object. These
interior objects may be solid or may also be wire-frame
objects. The additional motion of the interior object inside
the primary object creates further turbulence and dispersion
which more quickly and effectively mixes the solids with the
liquid suspension medium. Impacts of objects within the
primary wire-frame object also serve to break up smaller
clumps in the mixture.

Because the agitation objects are free to move throughout
the mixing container, they are able to reach aggregations of
powder at any level in the mixture and create greater
turbulence. Initially, powders will accumulate at the surface
of the liquid medium and form large clumps. Stationary
mixing fins and protrusions are largely ineffective at dis-
persing these clumps and simple shaking without agitators
frequently causes clumps to become more dense and difficult
to ultimately disperse into an acceptable particle size. The
physically-dependent agitator objects of the present
invention, however, may be directed toward the surface
accumulations by tilting the top of the container outward and
effectuating a spinning action on the container to move the
agitators through the accumulations and break them into
smaller and smaller masses. After the large clumps have
been dispersed, smaller aggregations may still be present in
the mixture. These are typically well dispersed throughout
the medium and found at every level of the mixture. At this
point in the mixing process, the wire-frame agitators may be
directed throughout the mixture by random oscillation of the
container or by direction to specific areas that require further
mixing.

Powder/liquid mixtures are often susceptible to aeration
during mixing as simple shaking entraps air in the container
under waves at the surface of the liquid causing bubbles to
be entrained in the liquid. This may be acceptable for some
mixtures, but can be extremely undesirable for others. For
example, baby formulas, if entrained with air often cause
excessive burping and discomfort for the child consuming
the formula. The agitator objects of some embodiments of
the present invention are physically independent of the
container allowing a user to keep them immersed in the
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liquid while rotating the container gently. This gentle rotat-
ing action causes the objects to roll or tumble around the
container thereby dispersing the solids in the suspension
without causing air to be entrained in the liquid. This reduces
frothing and the consumption of unnecessary air by the
consumer of the mixture.

In addition, the rotation of the agitator causes a mixing
turbulence or screening effect which aids in mixing. Because
the liquid passes through the rotating agitator, a chopping
action is created which breaks up chunks better than a solid
agitator. The agitator within an agitator embodiment
increases the chopping action. As some of the breaking up
of constituents occurs as the agitator collides with the walls
of the container, the collisions between the agitator within an
agitator embodiment also increase the breaking up action.
The relatively large size of the agitator not only increases
surface area for collisions, but also prevents swallowing of
the agitator when the liquid is consumed. The size of the
agitator or number can be altered to fit the container. Small
containers will necessitate small agitators.

Accordingly, it is an object of some embodiments of the
present invention to provide apparatus and methods for
improved mixing of powders and liquids.

It is another object of some embodiments of the present
invention to provide apparatus and methods for better reduc-
ing and dispersing clumps in mixtures.

BRIEF DESCRIPTION OF THE DRAWINGS

In order that the manner in which the above-recited and
other advantages and objects of the invention are obtained,
a more particular description of the invention briefly
described above will be rendered by reference to specific
embodiments thereof which are illustrated in the appended
drawings. Understanding that these drawings depict only
typical embodiments of the invention and are not therefore
to be considered to be limiting of its scope, the invention will
be described and explained with additional specificity and
detail through the use of the accompanying drawings in
which:

FIG. 1 is a perspective view of a spherical, wire-frame
agitator apparatus of the present invention;

FIG. 2 is a perspective view of a spherical, coiled,
wire-frame agitator apparatus of the present invention;

FIG. 3 is a perspective view of an agitator apparatus of the
present invention with a polyhedral, grid-pattern, wire frame
interior agitator;

FIG. 4 is a perspective view of a spherical, coiled,
wire-frame agitator apparatus of the present invention with
an interior coiled spherical agitator;

FIG. 5 is a perspective view of a cylindrical, wire-frame
agitator apparatus of the present invention with interior
agitators in a container;

FIG. 6 is a perspective view of a spherical, coiled,
wire-frame agitator apparatus of the present invention with
a solid interior agitator; and

FIG. 7 is perspective view of a container with an agitator
of the present invention shown in various positions in a
chain of movement.

DETAILED DESCRIPTION OF THE
PREFERRED EMBODIMENTS

The figures listed above are expressly incorporated as part
of this detailed description.

It will be readily understood that the components of the
present invention, as generally described and illustrated in
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the figures herein, could be arranged and designed in a wide
variety of different configurations. Thus, the following more
detailed description of the embodiments of the system and
apparatus of the present invention, as represented in FIGS.
1 through 7, is not intended to limit the scope of the
invention, as claimed, but it is merely representative of the
presently preferred embodiments of the invention.

The currently preferred embodiments of the present
invention will be best understood by reference to the
drawings, wherein like parts are designated by like numerals
throughout.

In reference to FIG. 1, an embodiment of the present
invention is shown wherein an agitator object 2 is formed of
wire-frame elements 4 that are arranged to form a defined
shape. In this exemplary embodiment the shape is a sphere,
however, nearly any shape that can be formed of wire-frame
elements, narrow rod-like elements or substantially perfo-
rated surfaces will prove adequate.

In the context of this disclosure, the term “wire-frame”
shall refer to narrow, solid elements which may be combined
to form a shape having an interior space within. “Wire-
frame” may also refer to a solid surface which has been
substantially perforated such that only slender portions of
the solid surface remain between holes or voids in the
surface.

Between the wire-frame elements 4 are voids or intersti-
tial spaces 6 through which small and fine-grained solids and
liquids may pass. Shapes, such as the spherical shape shown
in FIG. 1 may be constructed of wire-frame elements which
represent longitudinal and latitudinal circles or other curves
or lines found on the surface of a particular shape. Wire-
frame elements may be separate elements welded or other-
wise bonded together to form a shape or may be parts of a
single structure such as, but not limited to, a single molded
plastic article.

Wire-frame elements may also take the form of a single
coiled wire-like element, as shown in FIG. 2, where a single
wire element 12 is wound in a spiral pattern to form a
spherically shaped object 10. Object 10 has voids 14
between successive winds of element 12 through which
solids and liquids may pass. The spiral wind of this embodi-
ment of the present invention works advantageously to allow
substantial elastic deformation of the spherical shape. This
deformation causes adjacent portions of the spiral element to
move relative to each other creating a crushing action which
breaks up aggregations of powder which may stick thereto
or become lodged there between. Contact between adjacent
portions of the spiral element 12 and contact with container
surfaces also causes standing vibrations of spiral element 12
which dissipate into the surrounding liquid inducing vibra-
tion of the liquid and associated dispersion of particles
therein.

Wire-frame elements may be composed of many
materials, however low-corrosion metals and plastics are
preferable because of their elastic deformation characteris-
tics and their resistance to corrosion. Of these materials,
hard plastics and stainless steels are most preferable.

Another embodiment of the present invention, depicted in
FIG. 3 employs an interior agitator 24 placed in the interior
space of a primary agitator object 20. In the particular
embodiment shown in FIG. 3, interior agitator 24 is a
wire-frame object similar to primary agitator 20, but smaller
in size. Interior agitator 24 is preferably about half the size
of primary agitator 20 to allow significant motion of interior
agitator 24 within primary agitator 20. However, smaller
sizes of interior agitators are also effective and multiple
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interior agitators may also improve dispersion. Use of an
interior agitator 24 increases contact between wire-frame
elements creating a crushing or grinding action which breaks
up aggregations of powder. This grinding action is especially
helpful in dispersing smaller aggregations of powder that
become immersed in the liquid portion of the mixture.
Grinding action is further enhanced when the interior agi-
tator has protrusions which may enter the interstitial spaces
in the primary agitator. This can be achieved when an
interior agitator 24 takes th=/shape of a dodecahedron or
other polyhedron with protruding pyramidal shapes. Interior
agitators with bumps or other short protrusions may also be
used. This configuration allows interior agitator 24 to pro-
trude into the interstitial spaces in primary agitator 20 and
push powder aggregations out into the mixture.

Interior agitators 32 may also be used in spiral wound
embodiments 30 as shown in FIG. 4 where a spherical spiral
wound primary agitator 30 contains an interior spherical
wound agitator 32. Deformation of the spiral wound primary
agitator 30 around the smaller interior agitator 32 also
increases grinding action and turbulent flow of liquid which
accelerates dispersion of particles throughout the liquid
portion of the mixture. Interior agitators may also be con-
structed of a material with higher density or mass than their
primary agitators to cause an acceleration differential
between the two agitators that induces relative motion and
liquid currents within and around the agitators. This induced
motion and current further accelerates particle dispersion
within the mixture and promotes a homogeneous mixture.

In reference to FIG. 5, a further embodiment of the
present invention comprises a compound agitator 40 with a
substantially cylindrical primary wire-frame agitator 42 hav-
ing a plurality of interior agitators 44. Primary cylindrical
agitator 42 takes the shape of a round cylinder which may
have flat or chamfered ends or may have rounded ends 46,
as shown in FIG. 5, to better contact the comers of a specific
container. Rounded ends 46 may have a specific radius that
matches the radius of rounded comers at the top or bottom
of a container. Interior agitators 44 may be spherical or may
be polyhedral with pyramidal projections to facilitate dis-
persion and prevent fouling of the interstitial spaces of the
primary agitator. Other shapes including spheroids and
irregular shapes may also be effective. The round cross-
sectional shape of primary cylindrical agitator 42 promotes
a rolling motion of primary agitator 42 when the container
is moved in a horizontal circular motion. This causes pri-
mary agitator 42 to roll around the interior surface of the
container thereby crushing large aggregations of powder
while the rolling action induces turbulent currents in the
liquid which promote homogeneous dispersion of particles.
Vibration induced by contact of wire-frame elements 48
with container surfaces 50 and interior agitators 44 and the
establishment of standing vibratory waves in wire-frame
elements 48 further induces dispersion of particles within
the mixture.

Solid interior agitators may also be used in conjunction
with spiral wound primary agitators as depicted in FIG. 6
where a compound agitator 60 comprises a primary spiral
wound agitator 62 with an interior solid spherical agitator 64
placed therein.

The use of an embodiment of the present invention may
be shown in reference to FIG. 7 where a container 70 with
a removable lid 72 is shown with a compound agitator 74
therein. Liquid 76 is placed in container 70 followed by an
amount of powder which initially forms a pile 78 on the top
surface of liquid 76. Because pile 78 has a limited surface
area in contact with liquid 76, dissolution and dispersion of
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the powder is not immediate. Shaking will cause limited
break up of pile 78, but typically creates clumps and
aggregations 80 which are difficult to disperse. Some pow-
ders may also form bottom-adhered aggregations 82 at the
bottom of container 70 or side-adhered aggregations 84 on
the sides of container 70.

Agitator 74 may be moved throughout container 70 by
simple shaking, rotation, circular motions or other oscilla-
tions or random movement. Agitator 74 can be easily
directed to a specific location within container 70 by a
combination of tipping and circular movement of container
70 thereby causing centrifugal forces to propel agitator 74 to
a desired location. After a few seconds of practice one can
direct agitator 74 to any location in container 70 where
powder may accumulate.

Movement of agitator 74 through pile 78 and aggregations
80, 82 and 84 initially helps to quickly disperse pile 78 and
aggregations 80, 82 and 84 into smaller accumulations or
aggregations 80 which are quickly dispersed throughout
liquid 76. Subsequent movement and rotation will cause
agitator 74 to contact and impact aggregations 80 and further
disperse them into basic particles. This is achieved very
efficiently by embodiments of the present invention which
directly impact aggregations 80, pinch and grind aggrega-
tions 80 between adjacent wire-frame elements, grind
between agitator 74 and container 70, and disperse through
induced currents formed in liquid 76 from movement of
parts of agitator 74.

Agitator 74 may be activated by shaking whereby agitator
74 will be propelled along a random path similar to that
shown in FIG. 7, where agitator 74a begins at a position at
the bottom right side of container 70 after which it is
propelled to the left to position 74b where agitator 74
impacts the side wall of container 70 causing elastic defor-
mation of primary agitator 83 upon impact and relative
movement between primary agitator 83 and interior agitator
85. Relative movement between primary and interior agita-
tors creates high velocity turbulence and eddy currents
within primary agitator 83 which break up nearby aggrega-
tions 80 and disperse particles throughout the liquid/powder
mixture. Vibration of agitator elements induced by the
impact also transfer high-frequency energy into liquid 76
helping to disperse particles evenly.

After impact agitator 74 bounces off container 70 and
accelerates toward position 74d where the acceleration fur-
ther induces mixing currents in liquid 76. At position 74d
another impact occurs again breaking up accumulations and
aggregations 80 as with the first impact. Agitator 74 may
then bounce to position 74¢ near the top of container 70
where it may contact any remaining portions of pile 78 and
disperse them into liquid 76.

Circular motions of container 70 can be used to cause
agitator 74 to roll around the interior of container 70 thereby
inducing a grinding action on the walls of container 70. This
action helps to disperse side-adhered aggregations 84 that
may be present. Rolling can also induce a steady vibration
of agitator 74 as wire-frame elements 83 contact container
70. These vibrations dissipate into liquid 76 and promote
dispersion of particles and erosion of aggregations 80.

In some embodiments of the present invention, lid 72 may
have a drinking orifice therein through which a user may
drink the mixture that has been mixed in container 70. A user
may drink directly from container 70 through an orifice in lid
72 or may use a straw or other device to drink therefrom.
However, in preferred embodiments, an orifice in lid 72 will
be configured so as to retain agitators within container 70
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and prevent ingestion of agitators. Typically, this configu-
ration may be achieved through the use of orifices that are
smaller than the agitators used in the containers.

The physical independence of the agitators of the present
invention allows them to access any area or level of the
container where powder may aggregate. Physical indepen-
dence also allows the agitators to be removed for cleaning or
reuse in another container. Agitators may be left in the
container during use or easily removed with a fork or similar
device.

The present invention may be embodied in other specific
forms without departing from its spirit or essential charac-
teristics. The described embodiments are to be considered in
all respects only as illustrated and not restrictive. The scope
of the invention is, therefore, indicated by the appended
claims rather than by the foregoing description. All changes
which come within the meaning and range of equivalency of
the claims are to be embraced within their scope.
I claim:
1. A physically independent agitator for mixing a com-
position of ingredients, said agitator comprising:
an object insertable within a hand-held, shakeable con-
tainer and composed of a framework having a h low
interior wherein said framework is arranged to provide
voids to allow for flow of liquids, powders, and other
materials into and out of said ho low interior of said
object; and
an interior agitator located wit in said hollow interior.
2. The agitator as set forth in claim 1, wherein said interior
agitator is smaller than said object.
3. The agitator as set forth in claim 2, wherein said interior
agitator is less than one half the size of said object.
4. The agitator as set forth in claim 1, wherein said interior
agitator has a higher density than said object .
5. The agitator as set forth in claim 1 wherein said interior
agitator has a solid shape.
6. A physically independent agitator for mixing a com-
position of ingredients in a hand-held, shakeable Container,
the agitator comprising:
an object insertable within an interior of said hand-held,
shakeable container and composed of a framework
having a hollow interior wherein said framework is
arranged o provide voids to allow for flow of liquids,
powders, and various other said compositions of mate-
rials into and out of said hollow interior of aid object;

an interior agitator having a wi re-frame spheroid frame-
work contained within said hollow of said object, aid
interior agitator also physically independent of said
object.

7. The agitator as set forth in claim 6, wherein the shape
of said object promotes a rolling motion of said object
around said interior of said hand-held, shakeable container.

8. The agitator as set forth in claim 6, wherein the shape
of said object is spherical.

9. The agitator as set forth in claim 6, wherein the shape
of said object is polyhedral.

10. The agitator as set forth in claim 6, wherein said
framework of said object forms a spiral coil.

11. The agitator as set forth in claim 6, wherein said
framework of said object and said interior agitator deflects
elastically upon impact thereby promoting break up of
clumps and dispersion of particles therein.

12. The agitator of claim 6, wherein said interior agitator
is an object with a solid surface.

13. The agitator of claim 6, wherein said interior agitator
is a solid sphere.
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14. The agitator of claim 6, wherein said interior agitator
is a solid object with protrusions that may project into said
voids during mixing action.

15. A mixer for mixing a composition of ingredients
comprising:

a hand-held, shakeable container for holding a liquid/

powder mixture;

a lid removably coupled to said hand-held shakeable
container, wherein said lid serves to allow said mixer to
form a completely enclosed mixing area when said lid
is coupled to said hand-held, shakeable container; and

a physically independent agitator object removably
placed within said hand-held, shakeable container, said
physically independent agitator object being free from
any structural connection to said hand-held, shakeable
container and having narrow rod-like elements defining
a shape with interstitial spaces between said elements
and a hollow interior space within said shape,
wherein liquids, powders, and various other said com-

positions of ingredients may be mixed by flowing
into and out of said hollow interior space of said
physically independent agitator object as said physi-
cally independent agitator is allowed to move freely
to every location within said enclosed mixing area,
restricted only by the boundaries making up said
enclosed mixing area.

16. The mixer as set forth in claim 15, further comprising
an interior agitator located within said hollow interior space
of said physically independent agitator object to provide
further mixing capabilities of said mixer.

17. The mixer as set forth in claim 15, wherein said lid
comprises a hole for dispensing the liquid/powder mixture
and said hole is smaller than said agitator object such that
said agitator object will not pass through said hole.

18. A method for mixing a composition of ingredients,
said method comprising:

placing a composition of ingredients into a hand-held,
shakeable container;

placing a physically independent agitator into said hand-
held, shakeable container,
said physically independent agitator object being free

of any structural connection to said hand-held,
shakeable container, said physically independent
agitator comprising an object having a framework
with a plurality of significant voids therein;
securing a removable lid to said hand-held, shakeable
container, wherein said lid serves to allow said hand-
held, shakeable container to form a completely
enclosed mixing area when said lid is coupled to said
hand-held, shakeable container; and

shaking said container in a manner that propels said
agitator through said composition of ingredients,
wherein said composition of ingredients flows into and
out of said voids thereby mixing said composition of
ingredients and forming a substantially homogeneous
mixture as said physically independent agitator is
allowed to move freely to every location within said
enclosed mixing area, restricted only by the boundaries
making up said enclosed mixing area.

19. A method for mixing as set forth in claim 18, where
said composition of ingredients is a powder mixed with
another powder.

20. A method for mixing as set forth in claim 18, where
said composition of ingredients is a liquid mixed with a
powder.

21. A method for mixing as set forth in claim 18, where
said ingredient is a liquid and is mixed with a liquid.
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22. A physically independent agitator for mixing a com-
position of ingredients in a container, the agitator compris-
ing:

an object composed of a framework having a hollow
interior wherein said framework is arranged to provide
voids to allow for flow of liquids, powders, and various
other said compositions of materials into and out of
said hollow interior of said object; and

an interior agitator comprising a wire-frame spheroid.

23. A mixing apparatus comprising:

a physically independent agitator object removably and
interchangeably placed within a variety of hand-held,
shakeable containers having an enclosed mixing area
therein, said physically independent agitator object

10

10

being free of any structural connection to said hand-

held, shakeable container and having a framework

comprising narrow rod-like elements defining a shape

with interstitial spaces between said elements and a

hollow interior space within said shape,

wherein liquids, powders, and various other said com-
positions of ingredients may be mixed by flowing
into and out of said hollow interior space of said
physically independent agitator object as said physi-
cally independent agitator object is allowed to move
freely within said enclosed mixing area, restricted
only by the boundaries making up said enclosed
mixing area.
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The ornamental design for a bottle, as shown and described.
DESCRIPTION

FIG. 1is a perspective view of the bottle showing the present
design;

FIG. 2 is a left sideview thereof;

FIG. 3 is a front view thereof;

FIG. 4 is a rear view thereof;

FIG. 5 is a right side view thereof;

FIG. 6 is a top plan view thereof; and,

FIG. 7 is a bottom plan view thereof.
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The ornamental design for a bottle closure with flip top, as
shown.

DESCRIPTION

FIG. 1 is a perspective view of a bottle closure with flip top
incorporating the design of the invention, shown in a closed
position;

FIG. 2 is a right-side view thereof;

FIG. 3 is a front view thereof;,

FIG. 4 is a left-side view thereof;,

FIG. 5 is a back view thereof; and,

FIG. 6 is a top view thereof.

Abottle closure for closing a bottle and allowing access to the
contents thereof using a flip top.
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shown and described.

DESCRIPTION

FIG. 1 is a perspective view of a bottle closure with flip top
incorporating the design of the invention, shown in a closed
position;

FIG. 2 is a right-side view thereof;

FIG. 3 is a front view thereof;,

FIG. 4 is a left-side view thereof;,

FIG. 5 is a back view thereof; and,

FIG. 6 is a top view thereof.

The broken lines in the figures represent the contour of the
bottle closure with flip top.

Abottle closure for closing a bottle and allowing access to the
contents thereof using a flip top.
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