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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION
MILLENNIUM COMMERCE, LLC
Plaintiff, Civil Action No.
V. JURY TRIAL DEMANDED
WHOLE FOODS MARKET, INC.

Defendant

COMPLAINT FOR PATENT INFRINGEMENT

This is an action for patent infringement arising under the Patent Laws of the United
States of America, 35 U.S.C. § 1 et seq. in which Plaintiff Millennium Commerce, LLC
(“Millennium” or “Plaintiff”) files this action against Defendant Whole Foods Market, Inc.
(“Whole Foods”) or “Defendant”) for infringing U.S. Patent No. 7,954,701 (“the *701 Patent” or
“patent-in-suit”).

BACKGROUND

1. Plaintiff Millennium is a Texas Limited Liability Company and is the assignee
and of the right, title, and interest in and to the ‘701 Patent, including the right to assert all
causes of action arising under the ‘701 Patent and the right to remedies for infringement

thereof.

2. Companies including Whole Foods have adopted the inventions disclosed in
the ‘701 Patent. The 701 Patent has been cited in patents and patent applications filed by
companies including Texas Instruments, IBM, Toshiba, Hitachi, NCR Corporation, and
MasterCard International.

3. The *701 Patent relates back to U.S. Patent Application No. 08/421,486 filed
on April 13, 1995, now U.S. Pat. No. 5,546,523.
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4, The technologies recited in the claims of the ‘701 Patent provide inventive
concepts and do not claim an abstract idea. The inventive concepts of the ‘701 Patent are
directed to a technical solution to solve a problem unique to point-of-sale (“POS”) terminals,
by greatly enhancing and facilitating the operation of POS terminal systems through use of
hardware and software.

5. For example, the POS terminal according to the claimed invention is a
hardware device, configured to receive financial information from a card associated with an
account, in connection with requesting authorization of a purchase transaction. The claimed
invention further recites an input device — also a hardware device — configured to receive a
request for a select cash amount in excess of an amount of the purchase transaction. It further
recites a control system configured to request authorization for payment of the amount of the
purchase transaction and the select cash amount on the account. This improves the
functioning of the POS system, for example, by improving the functioning of the user
interface for the selection of transactions and transaction parameters. (‘701 Patent, col. 1,
lines 21-26). Without the claimed invention, POS terminals would require more user inputs
and would be more complex. (Id., col. 2, lines 35-53.)

6. The technology claimed in the ‘701 Patent presented new and unique
advantages over the state of the art at the time. Although the inventions taught in the claims
of the ‘701 Patent have by today been widely adopted by leading businesses, at the time of
the invention, the technologies were innovative.

7. For example, during prosecution of the application that issued as the ‘701
Patent, the Examiner at the United States Patent and Trademark Office attempted to apply as
prior art U.S. Patent Publication No. 2005/0187843 to Lapsley et al. (“Lapsley”) to the
pending claims. The Applicant explained that the language including a description of “cash
back” such as paragraph [0033] of Lapsley was first introduced in an application filed on

August 29, 1996, after the claimed priority date. Thus, the Applicant explained that this
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portion of Lapsley is “not prior art with respect to the instant application.” In contrast,
Applicant had described receiving cash back in a specification filed no later than April 13,
1995.

8. The claims of the ‘701 Patent are not directed to a “method of organizing
human activity,” “fundamental economic practice long prevalent in our system of
commerce,” or “a building block of the modern economy.” Instead, they are limited to the
narrow set of systems for POS terminals.

Q. The technology claimed in the ‘701 Patent does not preempt all ways for
setting up and managing a POS terminal. For example, the claims apply only to a specific
type of terminal comprising a combination of financial information reader, an input device,
and a control system. A POS terminal need not include all of these components, or may
include different components. For example, a POS terminal may separate the financial
information reader from the input device and control system. Moreover, the components
must be configured in the specific manner claimed in the ‘701 Patent. For example, the input
device must be configured to receive a request for a select cash amount in excess of an
amount of the purchase transaction. Other ways of configuring the input device are possible,
such as configuring it to request authorization for only the purchase transaction, and not
more.

10. It follows that Whole Foods could choose to set up and manage POS terminals
without infringing the *701 Patent. For example, the prior art cited on the face of the ‘701
Patent remains available for practice by the Defendant, and the ‘701 Patent claims do not
preempt practice any of those prior art systems or methods.

11.  The *701 Patent claims cannot be practiced by a human alone and there exists
no human analogue to the methods claimed in the ‘701 Patent. The claims are specifically
directed to a POS terminal equipped to receive financial information from a card and a

control system to request authorization. Components such as a terminal, card, and control
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system exist only in the context of computer-based financial systems, and cannot be practiced
by a human alone.
PARTIES
12. Millennium is a Texas Limited Liability Company with a principal place of

business at 1400 Preston Road, Suite 400, Plano, Texas 75093.

13.  Whole Foods is a corporation with its principal place of business at 550 Bowie
Street, Austin, Texas, 78703-4644. Whole Foods is registered to do business in the State of
Texas and it may be served with process by delivering a summons and a true and correct copy
of this complaint to its registered agent for receipt of service of process, C T Corporation

System, 1999 Bryan Street, Suite 900, Dallas Texas, 75201.

JURISDICTION AND VENUE

14.  This action arises under the patent laws of the United States, Title 35 of the
United States Code. Accordingly, this Court has subject matter jurisdiction under 28 U.S.C.
8§ 1331 and 1338(a).

15.  This Court has personal jurisdiction over Defendant because, among other
reasons, Defendant has established minimum contacts with the forum state of Texas.
Defendant, directly or through third-party intermediaries, makes, uses, imports, offers for
sale, or sells products or services within the state of Texas, and particularly within the Eastern
District of Texas. Defendant has purposefully availed itself of the benefits of doing business
in the State of Texas and the exercise of jurisdiction over Defendant would not offend

traditional notions of fair play and substantial justice.

16.  Venue is proper in this District under 28 U.S.C. 88 1391 (b)-(c) and
1400(b) because Defendant is subject to personal jurisdiction in this District, has transacted

business in this district and has committed acts of patent infringement in this District.
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COUNT |
INFRINGEMENT OF U.S. PATENT NO. 7,954,701

17. Plaintiff incorporates by reference each of the allegations in the foregoing

paragraphs, and further alleges as follows:

18.  On June 7, 2011, the United States Patent and Trademark Office issued the
‘701 Patent for inventions covering a POS terminal. In one claimed embodiment, the
terminal comprises a financial information reader configured to receive financial information
from a card associated with an account, in connection with requesting authorization of a
purchase transaction; an input device configured to receive a request for a select cash amount
in excess of an amount of the purchase transaction; and a control system configured to
request authorization for payment of the amount of the purchase transaction and the select
cash amount on the account. A true and correct copy of the ‘701 Patent is attached as Exhibit

A

19. Defendant has been and is now directly infringing one or more claims of the

701 Patent, in this judicial District and elsewhere in the United States.

20. For example, Whole Foods infringes the ‘701 Patent, including but not limited
to claim 1, by using infringing POS terminals. For example, Whole Foods uses the POS

terminals to accept credit/debit card payments, e.g.:
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hitps.//positek.net/u-s-chip-credit-cards-secure/

21. Whole Foods’s POS terminals receive financial information from a credit or

debit card in connection with authorizing a purchase transaction.

hitps.//positek.net/u-s-chip-credit-cards-secure/

22.  Whole Foods’s POS devices have an input device (e.g., keypad or
touchscreen) configured to receive a request for a cash amount in excess of the amount of a

purchase transaction (e.qg., cashback), e.g.:
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Enables/disables Server/Clerk, Invoice, Cash back Prompt, Table and Guest

8. INDUSTRY PROMPT
No. Modes. (Table and Guest modes for restaurant only).
httpr//support verifone com/fstore/0a463 145bbfech42_Toada207_135ffd7b912_-4162/Nurit%20Reference%20Guide pdf Sale - Debit
Confirm Details
“ Amuunt 1 00
-Fee .00
Amount &5 Tip 000
Swipe Card
[Debit prompts] ) ) . E.Dti 00 -
Select type | Credit Debit EBT | Debit Cashback Configuration ac
) Cash . [cash-back]* Ruby MENU PATH: System Setup|Network Mgr|#13 Configuration|#6 Debit Cash Back
- Configuration
Last 4 digits - 1) Confirm the settings to Debit Cashback Configuration
Enter PIN & [on PIN pad] # Adtribute Setting
Clerk ID - 1 Cash Back Enabled N
* A customer must enter a PIN to 2 ||Cash Back Limit 0.00
- receive cash-back, money order, 3 L aSh. B.a(:k ]'“.’ U'UU.
Clerk password COD, trust fund, or bulk mailing 4 | Debit Encryption DUKPT

http;//support verifane com/fstore/0a463145bbfceba?_Toada20
7_135f/fd7b012_-548f/USPS%20Quickis20Reference%20Card.pdf

http:// premier verifone.com/verifone/ premier/bbs/documents/20
070918/Sunoco?20Installations?20-%20Best%20Practices. pdf

23. Whole Foods’ POS devices are configured to request authorization for
payment of the amount of the purchase transaction and the select cash amount from the

account, e.g.

Sale - Debit

Step 10 (Optional Screen - Cash Back Amount)

Enter Cash Back

Confirm Details

Amount 1.00
C-Fee 1.00
Tip 0.00
Tolls 0.00

ota .00
Back OK

Communication

Processing

Please Wait

Cash Back

The amount of cash back given (if
there may be a maximum cash back amount set by the payment service provider.

Once all the amounts are entered, the terminal will display the amounts and final
total for the: tr: 110 be Press the B ICorrection key on
the keyboard to change an amount or, press the [OK] button to continue with the
next step.

Step 15

The Communication screen will be displayed when the terminal is trying to
process (sendireceive) the transaction.

Continues with next step.

bled) for a Debit tr ion. In some cases,

amount
1.00 If Cash Back is enabled in the terminal configuration, the terminal will prompt for
the cash back amount. Enter the cash back amount and press the [OK] button to
continue. To skip this entry, press the [OK] button without entering a value to PLEASE WAIT
feiee DO NOT REMOVE CARD
Back o]
Sale — Debit Step 13

hitp://www travelcodex.com/2014,/06/barclay-arrival-chip-and-pin-activation/

http://support verifone com/fstore/0a463145bbfechd2_Teada207_135fd7b012_-
5481,/VxBBOWTGY%20User%20Manual®20Vers %205 024K pdf

24.

By using POS products and/or services infringing the claims of the ’701

Patent, including but not limited to claim 1, Defendant has injured Millennium and is liable to
Millennium for direct infringement of the claims of the *701 Patent pursuant to 35 U.S.C. §

271(a).
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25.  As a result of Defendant’s infringement of the *701 Patent, Millennium has
suffered harm and seeks monetary damages in an amount adequate to compensate for
Defendant’s infringement, but in no event less than a reasonable royalty for the use made of

the invention by Defendant, together with interest and costs as fixed by the Court.

PRAYER FOR RELIEF

Plaintiff respectfully requests the following relief from the Court:
1. That Defendant has directly infringed the ‘701 Patent;

2. That Defendant be ordered to pay damages to Millennium, together with costs,

expenses, pre-judgment, interest and post-judgment interest as allowed by law;

3. That the Court enter judgment against Defendant, and in favor of Millennium

in all respects; and
4, For any such other and further relief as the Court deems just and equitable.

JURY TRIAL DEMANDED

5. Pursuant to Rule 38 of the Federal Rules of Civil Procedure, Millennium

requests a trial by jury of any issues so triable by right.

Dated: October 10, 2016

Respectfully submitted,

/s/ Ryan E. Hatch

Ryan E. Hatch (CA SB No. 235577)
LAW OFFICE OF RYAN E. HATCH, PC
13323 Washington Blvd., Suite 100

Los Angeles, CA 90066

Work: 310-279-5076

Mobile: 310-435-6374

Fax: 310-693-5328

8
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ryan@ryanehatch.com

Attorney for Plaintiff,
Millennium Commerce, LLC


mailto:ryan@ryanehatch.com

