
 

 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MISSOURI 

EASTERN DIVISION 
 
NESTEC S.A., ) 
  ) 
 Plaintiff/Counterclaim-Defendant, ) 
  ) 
v.  ) 
  ) Case No.  4:08-CV-01662 CAS 
WYSONG CORPORATION, ) 
  ) 
 Defendant/Counterclaim-Plaintiff.  ) 
 

NESTEC’S FIRST AMENDED COMPLAINT 
 

COMES NOW Nestec S.A. (“Nestec”), by and through its attorneys, and for its First 

Amended Complaint against Wysong Corporation (“Wysong”), states as follows:  

Parties 
 
 1. Nestec is a joint-stock company organized and existing under the laws of 

Switzerland, with its principal place of business located at Avenue Nestle 55, 1800 Vevey, 

Switzerland. 

 2. Wysong is a corporation organized and existing under the laws of the State of 

Michigan, having a principal place of business at 7550 Eastman Avenue, Midland, Michigan 

48642. 

Jurisdiction and Venue 

 3. Upon information and belief, defendant Wysong has been and is infringing, 

contributing to and/or actively inducing the infringement of Reexamined U.S. Patent No. 

5,968,569 (“‘569 Reexamination Patent”) in this judicial district and elsewhere in the United 

States by the manufacture, use, offer for sale, sale, distribution, and/or importation into the 
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United States of products and/or processes covered under the scope of one or more of the claims 

of the ‘569 Reexamination Patent. 

4. This Court has subject matter jurisdiction over this Complaint pursuant to 28 

U.S.C. §§ 1331 and 1338(a) and under the patent laws of the United States, 35 U.S.C. § 1, et seq.  

This Court also has jurisdiction over this dispute pursuant to 28 U.S.C. §§ 1332(a) in that the 

amount in controversy exceeds the sum or value of $75,000, exclusive of interest and costs, and 

diversity of citizenship exists among the parties. 

5. This Court has personal jurisdiction over Wysong because, inter alia, on 

information and belief, it regularly and actively does business in this judicial district, and 

purposefully directs its infringing activities at residents of this district. 

 6. Venue in this district is proper pursuant to 28 U.S.C. §§ 1391 and 1400 as, inter 

alia, this Court has personal jurisdiction over defendant Wysong and defendant Wysong has 

committed acts of infringement in this district. 

U.S. Patent Number 5,968,569 

 7. On December 23, 1997, Nestec filed U.S. Patent Application Serial No. 

08/996,889 with the United States Patent and Trademark Office (“USPTO”), entitled “Pet Food 

Product Containing Probiotics,” which application duly and properly issued as United States 

Patent No. 5,968,569 on October 19, 1999 (the “‘569 Patent”).  A true and accurate copy of the 

‘569 Patent is attached hereto as Exhibit A. 

 8. Nestec is the owner of the ‘569 Patent. 

 9. The ‘569 Patent discloses and claimed, inter alia, new, unique, extremely useful, 

and highly innovative inventions directed to certain pet food products and processes that employ 

probiotic micro-organisms. 
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Reexamination of U.S. Patent Number 5,968,569 

 10. On February 23, 2009, Wysong filed a Petition for Ex Parte Reexamination of the 

‘569 Patent.  As part of this Petition, Wysong submitted a plethora of prior art, which it claimed 

anticipated and/or rendered obvious the claims of the ‘569 Patent. 

 11.  On June 13, 2009, the USPTO granted Wysong’s Petition for Ex Parte 

Reexamination of the ‘569 Patent. 

 12. In the Reexamination proceedings, the USPTO reviewed and considered all of the 

prior art tendered and relied upon by Wysong, and confirmed that Claims 1, 2, and 6 are 

patentable and that new Claims 18-22 were likewise patentable.  In addition, the USPTO found 

Claims 5, 7, 9-15, and 17 to be patentable as amended.  Claims 3, 4, and 8 were cancelled during 

the course of the Reexamination.  The foregoing determinations by the USPTO are reflected in 

Ex Parte Reexamination Certificate US 5,968,569 C1 (“‘569 Reexamination Certificate”) issued 

by the USPTO on July 27, 2010.  A true and correct copy of the ‘569 Reexamination Certificate 

is attached hereto as Exhibit B.  The ‘569 Reexamination Certificate declares and reflects the 

lawful scope and terms of the claims of the ‘569 Reexamination Patent as determined by the 

USPTO. 

The Wysong Products 

 13. Wysong has been making, using, offering for sale, marketing, advertising, selling, 

and distributing certain pet food products that Wysong describes, markets, advertises, and 

represents contain probiotic micro-organisms, including, but not limited to, Wysong’s 

UnCannyTM, Optimal PerformanceTM, ArchetypeTM, and AddLifeTM products (hereinafter 

referred to as the “Wysong Products”). 
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 14. Upon information and belief, the Wysong Products include a gelatinized starch 

matrix, which includes a coating or filling that contains a probiotic micro-organism. 

 15. Upon information and belief, the Wysong Products further include a flavor 

coating, a protein digest, a protein source, a fat, or a mixture thereof. 

 16. Upon information and belief, Wysong has had knowledge of the ‘569 Patent since 

at least as early as October of 1999. 

 17. Upon information and belief, Wysong has had knowledge of the 

‘569 Reexamination Patent since July 27, 2010, and was generally aware of the course of the 

reexamination proceedings in the USPTO. 

Count I - Infringement of the ‘569 Reexamination Patent 

 18. Nestec hereby incorporates by reference each and every allegation set forth in 

paragraphs 1 through 17 of its Complaint as if fully set forth and restated herein. 

 19. Upon information and belief, Wysong has made, used, offered for sale, and sold, 

and is continuing to make, use, and offer for sale, products that infringe one or more claims of 

the ‘569 Reexamination Patent. 

 20. Upon information and belief, Wysong has been and is still directly infringing, 

inducing others to infringe, and/or contributing to the infringement of, the ‘569 Reexamination 

Patent by making, using, offering for sale, selling, distributing, and/or importing the products and 

processes covered by one or more claims of the ‘569 Reexamination Patent. 

 21. Unless enjoined by this Court, Wysong will continue its acts of infringement, to 

Nestec’s substantial and irreparable harm. 

 22. Upon information and belief, Wysong’s infringement of the ‘569 Reexamination 

Patent has been willful, wanton, deliberate, and without license. 
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 WHEREFORE, Nestec respectfully prays that the Court enter judgment in its favor and 

award the following relief against Wysong: 

 A. Find that Wysong infringed one or more claims of the ‘569 Reexamination Patent 

and will continue to infringe said patent unless enjoined therefrom;  

 B. Find that the infringement by Wysong upon the ‘569 Reexamination Patent was 

knowing and willful; 

 C. Enjoin Wysong and its officers, directors, employees, agents, licensees, 

representatives, affiliates, related companies, servants, successors and assigns, and any and all 

persons acting in privity or in concert with any of them, preliminarily and permanently, from 

further infringing any of the claims of the ‘569 Reexamination Patent; 

 D. Order that an accounting be made to establish profits and damages arising out of 

Wysong’s infringement of the ‘569 Reexamination Patent; 

 E. Award Nestec actual damages pursuant to 35 U.S.C. § 284, in an amount to be 

determined at trial, as a result of Wysong’s infringement upon the ‘569 Reexamination Patent; 

 F. Award Nestec treble damages pursuant to 35 U.S.C. § 284 in an amount to be 

determined at trial, as a result of Wysong’s knowing and willful infringement upon the 

‘569 Reexamination Patent; 

 G. Award Nestec its costs and reasonable attorneys’ fees incurred in connection with 

this action; and 

 H.  Award and grant Nestec such other and further relief as the Court deems just and 

proper under the circumstances. 

Jury Demand 

Nestec respectfully requests a jury trial on all issues so triable. 
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EXHIBIT A 
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