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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ALABAMA

BAMA GAMING, LLC,

.. 1:17-cv-00181
Plaintiff, Civil Action No. %

V.

INFINITY WARD, INC., NEVERSOFT JURY TRIAL DEMANDED
ENTERTAINMENT, INC,,
ACTIVISION PUBLISHING, INC.,
ACTIVISION BLIZZARD, INC,,
ACTIVISION BLIZZARD
INTERNATIONAL B.V,,
FREESTYLEGAMES LTD.,
VICARIOUS VISIONS, INC., BUDCAT
CREATIONS, INC.,

Defendants.

COMPLAINT FOR PATENT INFRINGEMENT

Plaintiff Bama Gaming, LLC (“Bama” or “Plaintiff”), for its Complaint against
Defendants Infinity Ward, Inc., Neversoft Entertainment, Inc., Activision Publishing, Inc.,
Activision Blizzard, Inc., Activision Blizzard International B.V., FreeStyleGames, Ltd.,
Vicarious Visions, Inc., Budcat Creations, Inc., (collectively referred to as “Infinity” or
“Defendants™), alleges the following:

NATURE OF THE ACTION

1. This is an action for patent infringement arising under the Patent Laws of the
United States, 35 U.S.C. § 1 et seq.

THE PARTIES

2. Plaintiff Bama is a limited liability company organized under the laws of the State

of Alabama with a place of business at 951 Government Street, Suite B, Mobile, Alabama 36604.
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3. Upon information and belief, Infinity Ward, Inc. is a corporation incorporated and
existing under the laws of Delaware, with a place of business at 3100 Ocean Park Boulevard,
Santa Monica, California, 90405, and can be served at 2711 Centerville Road, Suite 400,
Wilmington, Delaware, 19808. Upon information and belief, Defendant sells and offers to sell
products and services throughout the United States, including in this judicial district, and
introduces products and services that perform infringing processes into the stream of commerce
knowing that they would be sold in this judicial district and elsewhere in the United States.

4, Upon information and belief, Neversoft Entertainment, Inc. is a corporation
incorporated and existing under the laws of Delaware, with a place of business at 6041 Variel
Avenue, Woodland Hills, California, 91367, and can be served at 1209 Orange Street,
Wilmington, Delaware, 19801. Upon information and belief, Defendant sells and offers to sell
products and services throughout the United States, including in this judicial district, and
introduces products and services that perform infringing processes into the stream of commerce
knowing that they would be sold in this judicial district and elsewhere in the United States.

5. Upon information and belief, Activision Publishing, Inc. is a corporation
incorporated and existing under the laws of Delaware, with a place of business at 3100 Ocean
Park Boulevard, Santa Monica, California, 90405, and can be served at 2711 Centerville Road,
Suite 400, Wilmington, Delaware, 19808. Upon information and belief, Defendant sells and
offers to sell products and services throughout the United States, including in this judicial
district, and introduces products and services that perform infringing processes into the stream of
commerce knowing that they would be sold in this judicial district and elsewhere in the United

States.
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6. Upon information and belief, Activision Blizzard, Inc. is a corporation
incorporated and existing under the laws of Delaware, with a place of business at 3100 Ocean
Park Boulevard, Santa Monica, California, 90405, and can be served at 2711 Centerville Road,
Suite 400, Wilmington, Delaware, 19808. Upon information and belief, Defendant sells and
offers to sell products and services throughout the United States, including in this judicial
district, and introduces products and services that perform infringing processes into the stream of
commerce knowing that they would be sold in this judicial district and elsewhere in the United
States.

7. Upon information and belief, Activision Blizzard International B.V. is a
corporation incorporated and existing under the laws of the Netherlands, with a place of business
at Beechavenue 131-D, Schiphol-Rijk, Haarlemmermeer, NL-NH 1119 RB, Netherlands, and
can be served there. Upon information and belief, Defendant sells and offers to sell products and
services throughout the United States, including in this judicial district, and introduces products
and services that perform infringing processes into the stream of commerce knowing that they
would be sold in this judicial district and elsewhere in the United States.

8. Upon information and belief, FreeStyleGames Limited is a corporation
incorporated and existing under the laws of the United Kingdom, with a place of business at
Ditton Park, Riding Court Road, Datchet, Berkshire, SL3 9LL, United Kingdom, and can be
served there. Upon information and belief, Defendant sells and offers to sell products and
services throughout the United States, including in this judicial district, and introduces products
and services that perform infringing processes into the stream of commerce knowing that they

would be sold in this judicial district and elsewhere in the United States.
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9. Upon information and belief, Vicarious Visions is a corporation incorporated and
existing under the laws of New York, with a place of business at 150 Broadway, Suite 205,
Albany, New York, 12204, and can be served at 80 State Street, Albany, New York, 12207.
Upon information and belief, Defendant sells and offers to sell products and services throughout
the United States, including in this judicial district, and introduces products and services that
perform infringing processes into the stream of commerce knowing that they would be sold in
this judicial district and elsewhere in the United States.

10. Upon information and belief, Budcat Creations, Inc. is a corporation incorporated
and existing under the laws of Delaware, with a place of business at 3100 Ocean Park Boulevard,
Santa Monica, California, 90405, and can be served at 2711 Centerville Road, Suite 400,
Wilmington, Delaware, 19808. Upon information and belief, Defendant sells and offers to sell
products and services throughout the United States, including in this judicial district, and
introduces products and services that perform infringing processes into the stream of commerce
knowing that they would be sold in this judicial district and elsewhere in the United States.

JURISDICTION AND VENUE

11.  This is an action for patent infringement arising under the Patent Laws of the
United States, Title 35 of the United States Code.

12.  This Court has subject matter jurisdiction under 28 U.S.C. 8§ 1331 and 1338(a).

13.  Venue is proper in this judicial district under 28 U.S.C. §8 1391(c) and 1400(b).
Upon information and belief, each Defendant conducted substantial business in this forum,
directly or through intermediaries, including: (i) at least a portion of the infringements alleged
herein; and (ii) regularly doing or soliciting business, engaging in other persistent courses of
conduct, and/or deriving substantial revenue from goods and services provided to individuals in

Alabama.
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COUNT I — INFRINGEMENT OF U.S. PATENT NO. 6,084,168

14.  The allegations set forth in the foregoing paragraphs 1 through 13 are
incorporated into this First Claim for Relief.

15.  OnJuly 4, 2000, U.S. Patent No. 6,084,168 (“the *168”), entitled Musical
Compositions Communication System, Architecture and Methodology, was duly and legally
issued by the United States Patent and Trademark Office. A true and correct copy of the 168 is
attached as Exhibit 1. Upon information and belief, Defendants infringed at least claims 1, 7-11,
16, 21-27, 30-34, 36-46, 48-50, and 53-54 of the ‘168 patent by making, using, selling, offering
for sale, importing into the United States, and/or providing products that fall within the scope of
the claims of the ‘168 patent in violation of 35 U.S.C. § 271(a), (b), and (c).

16.  The inventions of the *168 patent resolved technical problems related to
synchronized music performance by multiple performers, for example performers at various
locations. For example, the inventions allowed parties to play the same, or various instruments
following a common musical score adapted to the various instrument input types.

17.  The claims of the *168 patent did not merely recite the performance of some
business practice known from the pre-Internet world along with the requirement to perform it on
the Internet. Instead, the claims of the *168 patent recited one or more inventive concepts that
were rooted in computerized musical performance technology, and overcame problems
specifically arising in the realm of computerized musical performance technologies.

18.  The claims of the *168 patent recited an invention that is not merely the routine or
conventional use of a video display to show a musical performance. Instead, the invention
embodied synchronized performance by users performing locally, or at a remote location,
wherein the performance of the score could be viewed on a display showing a single or various

users performances relative to properties of the musical composition to be performed. The *168
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patent claims thus specified how data related to musical composition performance in a
computerized environment is manipulated to yield a desired result.

19. The technology claimed in the 168 patent did not preempt all electronic means of
musical performance, nor preempt the use of all computerized musical performance technology,
nor preempt any other well-known or prior art technology. Moreover, the claims were directed
to technology that was considered an improvement in the field of electronically displayed
musical performances at the time of the invention.

20. The music workstation system and methods claimed in the *168 patent were
patent eligible subject matter under 35 U.S.C. § 101 as they were not directed to an abstract idea.

21.  Anexemplary figure showing one embodiment of a musical workstation system is

included below:
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22, Upon information and belief, each Defendant has directly infringed one or more
claims of the 168 patent by making, using, selling, importing and/or providing, or causing to be

used, products that comprise a musical workstation system and methods, which products by way
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of example include interactive musical video games including Guitar Hero 5, Guitar Hero Live,
DJ Hero, DJ Hero 2, and Band Hero; which may be used with gaming systems such as Nintendo
Wii, Microsoft Xbox, and Sony Play Station along with appropriate video screens and/or
monitors (collectively, the “Accused Instrumentalities”).

23.  Claim 1 of the "168 patent generally recited a musical workstation system
comprising a displayed video presentation of a selected musical composition, storage means for
storing composition data representing the selected musical composition, display means for
displaying the video display presentation responsive to the composition data, input means,
responsive to the performance by the user, for providing user performance data output, analysis
means for comparing the user performance data to the respective associated composition data,
and control means for modifying the display of the composition data responsive to the analysis
means.

24.  The Infringing Instrumentalities comprised a musical workstation system
including a displayed video presentation of a selected musical composition (evidenced at least by
Figures 1-5), storage means for storing composition data representing the selected musical
composition (evidenced at least by Figures 6-7), display means for displaying the video display
presentation responsive to the composition data (evidenced at least by Figures 1-5), input means,
responsive to the performance by the user, for providing user performance data output
(evidenced at least by Figures 8-13), analysis means for comparing the user performance data to
the respective associated composition data (evidenced at least by Figures 14-16), and control

means for modifying the display of the composition data responsive to the analysis means
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(evidenced at least by Figures 17-22).

Figure 1

Figure 2

Figure 3

Figure 4
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Figure 5
Figure 6
' Game disc
as source
of musical
data
Figure 7
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Figure 8

Figure 9 — DJ Hero
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Figure 10 — Guitar Hero

Figure 11 - Input Means DJ Hero
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Figure 12 — Guitar Hero Live

Figure 13 - Input Means DJ Hero
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Figure 14 — Guitar Hero 5

Figure 15 - DJ Hero

Figure 16 — Guitar Hero Live
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Figure 17 — Guitar Hero 5

Figure 18 — Guitar Hero Live

Figure 19 — Guitar Hero Live
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Figure 20 — DJ Hero

Figure 21 — DJ Hero 2
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Figure 22 — Band Hero

25. Claim 7 of the *168 patent recited the system, as in claim 1, further comprising:
processor means for generating a video display output responsive to the composition data in the
storage means for the selected musical composition; wherein the display means provides the
video display presentation responsive to the video display output; wherein the input means is
further comprised of storage for storing user performance data concurrent with the corresponding
display presentation; and wherein the control means modifies the video display presentation to
reflect the result of the comparing the user performance data, and the composition data.

26.  The Infringing Instrumentalities comprised a musical workstation system, as
recited in claim 1 of the *168 patent, further comprising: processor means for generating a video
display output responsive to the composition data in the storage means for the selected musical
composition; wherein the display means provides the video display presentation responsive to
the video display output; wherein the input means is further comprised of storage for storing user
performance data concurrent with the corresponding display presentation (evidenced at least by

Figures 1-7); and wherein the control means modifies the video display comprising a displayed
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video presentation of a selected musical composition, storage means for storing composition data
representing the selected musical composition, display means for displaying the video display
presentation responsive to the composition data, input means, responsive to the performance by
the user, for providing user performance data output, analysis means for comparing the user
performance data to the respective associated composition data, and control means for modifying
the display of the composition data responsive to the analysis means (evidenced at least by
Figures 14-22).

27. Claim 8 of the *168 patent recited the system as in claim 1, wherein the user
performance data is comprised of at least one of audible performance data, visual performance
data, and control data.

28.  The Infringing Instrumentalities comprised a system, as recited in claim 1 of
the *168 patent, wherein the user performance data is comprised of audible performance data,
visual performance data, and control data (evidenced at least by Figures 17-22).

29. Claim 9 of the *168 patent recited a music display presentation system for use by
a user in viewing a selected musical composition, said system comprising: a workstation
apparatus, comprising: storage means for storing musical composition data representative of
musical notation and display presentation corresponding thereto; display means for providing a
display presentation responsive to the musical composition data; means for progressing the
display presentation responsive to the musical composition data; mode controller means for
managing the operation of the workstation in at least one selected automated operational mode to
provide for automated progression of the display presentation of the musical composition;
wherein the selected automatic operational mode is comprised of at least one of marching band

mode, conductor mode, orchestra mode and networked virtual performance mode.
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30.  The Infringing Instrumentalities comprised a music display presentation system
for use by a user in viewing a selected musical composition, said system comprising: a
workstation apparatus, comprising: storage means for storing musical composition data
representative of musical notation and display presentation corresponding thereto; display means
for providing a display presentation responsive to the musical composition data; means for
progressing the display presentation responsive to the musical composition data (evidenced at
least by Figures 1-7); mode controller means for managing the operation of the workstation in at
least one selected automated operational mode to provide for automated progression of the
display presentation of the musical composition (evidenced at least by Figures 23-27); wherein

the selected automatic operational mode is comprised of networked virtual performance mode.

Figure 23 — Guitar Hero 5
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Progression display of the presentation in
response to upcoming musical composition data

Figure 24 — Guitar Hero Live

Figure 25 — DJ Hero Progression of the display presentation in response to upcoming musical composition data
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Figure 26 - DJ Hero 2 Progression of the display presentation in response to upcoming musical composition data

Figure 27 - Band Hero Progression of the display presentation in response to upcoming musical composition data
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31. Claim 10 of the *168 patent recited the system as in claim 9 further comprising:
input means, for providing an output of user performance data responsive to performance by the
user, analysis means for analyzing at least one of the user performance data, the musical
composition data, and control means for providing an output of individual workstation data
responsive to the analysis means.

32.  The Infringing Instrumentalities comprised a system, as recited in claim 9 of
the 168 patent, further comprising: input means, for providing an output of user performance
data responsive to performance by the user (evidenced at least by Figures 8-13) and analysis
means for analyzing at least one of the user performance data, musical composition data
(evidenced at least by Figures 14-17), and control means for providing an output of individual
workstation data responsive to the analysis means (evidenced at least by Figures 17-22).

33. Claim 11 of the *168 patent recited the system as in claim 9 wherein the musical
composition data is further comprised of temporal data, wherein the display presentation is
logically sequenced responsive to the temporal data.

34.  The Infringing Instrumentalities comprised a system, as recited in claim 9 of the
’168 patent, wherein the musical composition data is further comprised of temporal data,
wherein the display presentation is logically sequenced responsive to the temporal data

(evidenced at least by Figures 28-32).
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Figure 28 — Guitar Hero 5

Figure 29 — Guitar Hero Live
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Figure 30 - DJ Hero

Figure 31 - DJ Hero 2
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Figure 32 - Band Hero

35.  Claim 16 of the *168 patent recited the system as in claim 9 wherein the
workstation is coupled for communication with at least one other one of the workstations to form
a network of workstations.

36.  The Infringing Instrumentalities comprised a system, as recited in claim 9 of the
’168 patent, wherein the workstation is coupled for communication with at least one other one of

the workstations to form a network of workstations (evidenced at least by Figures 33-37).

Figure 33 — Guitar Hero 5
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Figure 34 — Guitar Hero Live

Figure 35— DJ Hero
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Figure 36 - DJ Hero 2
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Figure 37 - Band Hero

37.  Claim 21 of the *168 patent recited a virtual music performance system for use by
a plurality of users in providing a plurality of display presentations of a selected musical
composition, said system comprising: a plurality of individual music workstation (IMW), each
IMW comprising a communication interface providing for communications of musical
composition data of the selected musical composition with the respective IMW; a computing
subsystem providing processing and memory for locally storing the musical composition data
responsive to the communications interface; and a music display apparatus for providing a local
visual display presentation of the selected musical composition responsive to the computing

subsystem; wherein the system further comprises means for controlling a plurality of the IMWSs
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to concurrently provide a plurality of local display presentations of the selected musical
composition.

38. The Infringing Instrumentalities comprised a virtual music performance system
for use by a plurality of users in providing a plurality of display presentations of a selected
musical composition (evidenced at least by Figures 1-5, 28-32), said system comprising: a
plurality of individual music workstations, each comprising a communication interface providing
for communications of musical composition data of the selected musical composition with the
respective individual music workstation (evidenced at least by Figures 38-42); a computing
subsystem providing processing and memory for locally storing the musical composition data
responsive to the communications interface (evidenced at least by Figures 1-7); and a music
display apparatus for providing a local visual display presentation of the selected musical
composition responsive to the computing subsystem; wherein the system further comprises
means for controlling a plurality of the individual music workstations to concurrently provide a
plurality of local display presentations of the selected musical composition (evidenced at least

by Figures 1-5).

Figure 38 — Guitar Hero 5

Page 28 of 118



Case 1:17-cv-00181 Document 1 Filed 04/25/17 Page 29 of 119

Display of individual workstation

Figure 39 — Guitar Hero Live

Musical

" composition data of
selected musical
composition

Display of Individual Workstation
Figure 40 - DJ Hero

__ Musical composition
data of selected musical
composition

Display of individual music workstation

Figure 41 - DJ Hero 2
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Musical composition data _|
of selected musical
composition

Display of individual music workstation
Figure 42 - Band Hero

39.  Claim 22 of the *168 patent recited the system as in claim 21, further comprising:
an input device responsive to a performance by the user of the displayed musical composition for
providing an output of user performance data.

40.  The Infringing Instrumentalities comprised a system, as recited in claim 21 of the
’168 patent, further comprising: an input device responsive to a performance by the user of the
displayed musical composition for providing an output of user performance data (evidenced at
least by Figures 1-5, 8-13).

41.  Claim 23 of the 168 patent recited the system as in claim 22, wherein the
computing subsystem provides processing means responsive to said user performance data for
providing an output of individual performance data out.

42.  The Infringing Instrumentalities comprised a system, as recited in claim 22 of the
’168 patent, wherein the computing subsystem provides processing means responsive to said
user performance data for providing an output of individual performance data out (evidenced at

least by Figures 1-13).
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43.  Claim 24 of the *168 patent recited a musical data communication system which
enables a presentation of a selected musical composition for use by a plurality of users, said
system comprising: a plurality of individual workstations each providing means for
independently capturing the musical performance of a respective user and communicating
individual performance data; control means for synchronizing and combining the individual
performance data from the individual workstations to provide an output of combined
performance data; means for communicating said combined performance data to the plurality of
individual workstations; wherein at least one of the individual workstations provide at least one
of an audio, video, and audiovisual output representative of the combined musical performances
for all of the communicating plurality of individual workstations.

44.  The Infringing Instrumentalities comprised a musical data communication system
which enables a presentation of a selected musical composition for use by a plurality of users,
said system comprising: a plurality of individual workstations each providing means for
independently capturing the musical performance of a respective user and communicating
individual performance data (evidenced at least by Figure 10, 43-49); control means for
synchronizing and combining the individual performance data from the individual workstations
to provide an output of combined performance data; means for communicating said combined
performance data to the plurality of individual workstations (evidenced at least by Figure 50);
wherein at least one of the individual workstations provide at least one of an audio, video, and
audiovisual output representative of the combined musical performances for all of the

communicating plurality of individual workstations (evidenced at least by Figures 33-37, 43-49).
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Figure 43

Figure 44

Figure 45
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Independent captures of the individual music performance data combined and
communicated via audio visual output means.

Figure 46 - Guitar Hero Live

~_

Independent captures of the individual music performance data communicated
via audio visual output means.

Figure 47 — DJ Hero
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N

Independent captures of the individual music performance data
Figure 48 - DJ Hero 2

‘\1/'

Independent captures of the individual music performance data
communicated via audio visual output means.

Figure 49 - Band Hero
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Figure 50

45. Claim 25 of the *168 patent recited the system as in claim 24 wherein the plurality
of individual workstations provide for synchronized display presentation.

46.  The Infringing Instrumentalities comprised a system, as recited in claim 24 of the
’168 patent, wherein the plurality of individual workstations provide for synchronized display
presentation (evidenced at least by Figures 33-37).

47. Claim 26 of the 168 patent recited the system as in claim 25, wherein each of the
individual workstations provide for output of individual performance data representative of the
musical performance by the user corresponding to the display presentation.

48.  The Infringing Instrumentalities comprised a system, as recited in claim 25 of the
’168 patent, wherein each of the individual workstations provide for output of individual
performance data representative of the musical performance by the user corresponding to the
display presentation (evidenced at least by Figures 3-5, 9, 43-44).

49. Claim 27 of the 168 patent recited the system as in claim 25 wherein the

individual performance data is further comprised of timing synchronization data.
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50.  The Infringing Instrumentalities comprised a system, as recited in claim 25 of the

’168 patent, wherein the individual performance data is further comprised of timing
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synchronization data (evidenced at least by Figures 47-49, 51-52).

Figure 51
Virtual music performance by a plurality of users providing a
plurality of display presentations of a selected musical
composition where the individual performance data is shown
as timed, synchronization data.

Figure 52
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51.  Claim 30 of the *168 patent recited the system as in claim 24, wherein a plurality
of the individual workstations provide at least one of an audio, video, and audiovisual output
representative of the combined musical performance.

52. The Infringing Instrumentalities comprised a system, as recited in claim 24 of the
’168 patent, wherein a plurality of the individual workstations provide at least one of an audio,
video, and audiovisual output representative of the combined musical performance (evidenced at
least by Figures 3-5, 9, 33-37, 43-44).

53.  Claim 31 of the *168 patent recited a musical display system comprising: a
memory, for selectively storing musical composition data representative of a selected musical
composition; means for producing a display presentation responsive to the respective musical
composition data; selection means for determining a selected display format; data processing
means responsive to the selection means for selectively processing the stored musical
composition data responsive to the selected display format to produce a corresponding particular
display presentation format responsive to the musical composition data; and at least one display
subsystem, responsive to the selected music composition data and the selected display format,

for displaying a video presentation of the musical composition in the selected display format.
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54. The Infringing Instrumentalities comprise a musical display system comprising: a
memory, for selectively storing musical composition data representative of a selected musical
composition (evidenced at least by Figures 53-57); means for producing a display presentation
responsive to the respective musical composition data (evidenced at least by Figures 3-5, 9, 43-
33); selection means for determining a selected display format (evidenced at least by Figures 58-
65); data processing means responsive to the selection means for selectively processing the
stored musical composition data responsive to the selected display format to produce a
corresponding particular display presentation format responsive to the musical composition data;
and at least one display subsystem, responsive to the selected music composition data and the
selected display format, for displaying a video presentation of the musical composition in the

selected display format.

Figure 53
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Figure 54

Figure 55 - DJ Her