
IN TH E UNITED STATESDISTRICT COURT
FO R TH E EASTERN DISTRICT OFNEW YOR K

BEDGEAR , LLC

Plaintiff,

v.

FREDM AN BRO S. FURNITURE COM PANY,
INC. D/B/A GLIDEAW AY SLEEP
PRO DUCTS

Defendant.
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Case No.: 1:15-cv-6759

TH IRD AM ENDED CO M PLAINT

JURY TRIALDEM ANDED

(REDACTED)

Thisisanactionforpatentandtrademarkinfringement, tradesecretmisappropriation,

andrelatedclaimsinwhichplaintiff, Bedgear, LLC (“Bedgear”), byitscounsel, BryanCave

LLP, makesthefollowingallegationsinsupportofitsThirdAmendedComplaintagainst

defendant, FredmanBros. FurnitureCompany, Inc. d/b/aGlideawaySleepProducts

(“Glideaway”):

PARTIES

1. BedgearisaDelawarelimitedliabilitycompanywithitsprincipalplaceof

businessat110 Bi-CountyBlvd., Suite101, Farmingdale, NY.

2. Bedgeardrawsonitsproprietarytechnologytoinnovateanddevelopvarious

beddingproductsandaccessories, includingpillows, mattressprotectors, andbedsheets. Among

otherthings, Bedgear’sbeddingproductsprovideadvancedfunctionalpropertiesthatenhance

performanceandfacilitaterecoveryduringsleep. Bedgearhasalsodevotedsignificantresources

andefforttocreatinganddevelopingproprietarybusinessstrategiesandmarketingandsales

methodologiesinconnectionwithcommercializingitsinventiveperformancebeddingproducts.
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Asaresultofitsconsiderableinvestmentsandinnovations, Bedgearpioneeredandhasbecome

themarketleaderintheperformancebeddingindustry.

3. Oninformationandbelief, GlideawayisanIllinoiscorporationwithitsprincipal

placeofbusinessat8226 LacklandRoad, St. Louis, MO 63114.

4. Glideawaymanufactures, imports, offersforsale, sells, and/ordistributesbedding

products, includingpillows, thatdirectlyorindirectlyinfringeBedgear’spatentsandtrademarks.

5. Oninformationandbelief, ratherthanexpendingthenecessaryresourcesandtime

toindependentlycreate, develop, andmarketitsownperformancebeddingproducts, Glideaway

purposefullyandunlawfullyacquiredBedgear’svaluabletradesecretsandproprietary

informationandcopiedBedgear’sinnovativeproducts, technologies, andbusinesspracticesin

ordertounfairlyandundeservedlygainahead-startinthemarketplace.

JURISDICTIO N AND VENUE

6. ThisactionarisesunderthepatentlawsoftheUnitedStates, Title35 U.S.C. §§1,

etseq., andthetrademarklawsoftheUnitedStates, Title15 U.S.C. §1114 and§1125.

Accordingly, thisCourthassubjectmatterjurisdictionpursuantto28 U.S.C. §§1331 and1338.

Inaddition, thisCourthasoriginaljurisdictionpursuantto15 U.S.C. §1121 andhas

supplementaljurisdictionpursuantto28 U.S.C. §1367(a).

7. Moreover, thisCourthassubjectmatterjurisdictionpursuantto28 U.S.C.

§1332(a)becauseBedgear(includingitsconstituentmembers)andGlideawayarecitizensof

differentStatesandthematterincontroversyexceedsthesum orvalueof$75,000 (exclusiveof

interestandcosts).
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8. Oninformationandbelief, GlideawayissubjecttothisCourt’sspecificand

generalpersonaljurisdiction, pursuanttodueprocessand/ortheNew YorkLongArm Statute,

dueatleasttoitssubstantialongoingbusinessactivitiesinthisforum, includingregularlydoing

orsolicitingbusiness, engaginginotherpersistentcoursesofconduct, and/orderivingsubstantial

revenuefrom goodsandservicesprovidedtopersonsorentitiesinNew YorkandthisDistrict.

Oninformationandbelief, GlideawaymaintainsandoperateswebsitesontheInternet, including

http://www.glideaway.com, whichareoperationaltwenty-four(24)hoursaday, sevendaysa

week, areaccessibletoandregularlyaccessedbyresidentsofthisDistrictandotherpersons

throughouttheUnitedStates, andthroughwhichGlideawaypromotesandadvertisesits

infringingproductsanddirectsconsumerstopurchaseitsinfringingproductsfrom authorized

thirdpartydistributorsandresellers. Oninformationandbelief, Glideawayhas, throughits

websitesand/orvariousotherauthorizedthirdpartywebsites, repeatedlytransactedbusinesswith

customersthroughouttheUnitedStates, includingcustomerswithinthisDistrict, andhas

advertised, promoted, sold, andshippedinfringingproductsintothisDistrictwithoutBedgear’s

authorizationorpermission. Further, oninformationandbelief, Glideawayhasderived

substantialrevenuefrom interstatecommerceandhasinterjecteditselfintothisDistrictbyits

operationofanationwidebusinessthroughcommercialwebsitesandthirdpartydistributorsor

resellerswherebyGlideawayhassoldandcontinuestosellinfringingproducts. Thus, this

Court’sexerciseofjurisdictionoverGlideawaywillnotoffendtraditionalnotionsoffairplay

andsubstantialjustice.

9 . VenueisproperinthisDistrictunder28 U.S.C. §§139 1(b), 139 1(c), and1400(b)

atleastbecauseGlideawayissubjecttopersonaljurisdictioninthisDistrict, doesbusinessinthe

StateofNew YorkandthisDistrict, andhascommittedandcontinuestocommitactsof
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infringementinthisDistrict. Further, Glideawayagreedtowithdraw itschallengestopersonal

jurisdictionandvenueinthisactionwithprejudice, pursuanttotheStipulationandOrder

ResolvingM otiontoDismiss, ParallelProceeding, andRelatedIssues, so-orderedonJune24,

2016. (SeeECFDoc. No. 30.)

BACKGRO UND

I. BEDGEAR’SPERFO R M ANCE BEDDING INNO VATIO NS

A. Bedgear’sInnovativePerformanceBeddingProducts

10. Bedgearisaleadingmanufacturerofspecialtybeddingproductsandsleep

essentials, includingpillows, pillow protectors, mattressprotectorsandencasements, mattress

toppers, blankets, andsheets.

11. Bedgear’sphilosophyiscenteredondesigning, developing, anddelivering

beddingproductsthatprovideindividualswithimprovedrecoveryduringsleepinorderto

enhancetheiractivelifestyles.

12. Bedgearwasfoundedbynationally-recognizedentrepreneur, EugeneAlletto,

whosetwodecadesofpriorexpertisewithhomefurnishingsandtextileslaidthefoundationfor

Bedgear’suniqueapproachtofabricsandmanufacturingtechniques, aswellasitsinnovations

acrossawidearrayofspecialtybeddingproducts.

13. Sinceitsinception, Bedgearhasbeendedicatedtodevelopingandperfecting

beddingproductsandsleepessentialsthatareengineeredusingadvancedtextilefabrication

techniques. Bedgearutilizestheseproprietarytechnologiesandtechniquestoprovideconsumers

withavarietyofhigh-tech, high-qualitybeddingproductsthathavenew andimproved

functionalcharacteristicsdesignedtoimprovesleepquality.
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14. Duetoitsmanyinnovationsandnovelhigh-techapproachtobeddingproducts,

Bedgeariswell-knownforbeingapioneerofperformancebedding, andhasalreadyachieved

significantcommercialsuccessandwidespreadbrandrecognitionforitsnovelperformance

beddingproducts.

15. Forexample, Bedgearhasbeenreferredtointhemediaas“thecompanythat

invented‘performancesleep,’”basedonitsperformancebrandedlineofbeddingproducts.

(Bloomberg, “SmalltoBig”videosegment, “TheCompanyThatInvented‘PerformanceSleep,’”

November4, 2014). Bedgearanditsperformancebrandedbeddingproductshavealsobeen

featuredonnumerousothermedianetworksandoutlets, includingH ealthMagazine(H ealth

Online, "TheBestSheetstoKeepYouCoolAllNightLong,”April17, 2017), OutsideMagazine

(OutsideOnline, “Allthegearyouneedforaperfectnight'ssleep,”M arch24, 2017), Sports

Illustrated(SportsIllustratedOnline, "DallasMaverickspartnerwithBedgear’ssleepexpertsfor

performancebedding,”O ctober13, 2016), O , theOprahM agazine(O Magazine“TheO List: A

few thingswethinkarejustgreat!,”NBC (NBC W eekendTodayNew York, “BestGiftsfor

Mother’sDay,”M ay3, 2015), KH ONTV(KH ONTV, “IsYourPillow RightForYou,”February

27, 2015), FIOS1 (FIOS1, “M oney& M ain$treet,”January29 , 2015), ABC (ABC W orldNews

Now, “SweetDreams–H igh-TechBedding,”October23, 2014), andTheDaily(TheDaily

newsapp, “SleepingonaFortune,”December11, 2012).

16. Bedgearhasalsobeenselectedasthespecialtybeddingpartnerofanumberof

nationally-recognizedprofessionalsportsteams, includingtheNew YorkM ets, theDetroit

Tigers, theSanDiegoPadres, theDenverBroncos, theNew YorkIslanders, theDallas

Mavericks, andtheBostonRedSox.
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17. Bedgearhasalsoinvestedconsiderableresourcesandeffortovermanyyearsto

creatinganddevelopingvariousuniqueandproprietarybusinessstrategies, suchasmarketing

andsalesmethodologiesandpractices, inconnectionwithcommercializingitsinnovative

performancebeddingproductsbothattheretailerandconsumerlevels.

18. Traditionalbeddingaccessories, suchasstandardbedpillowsandmattress

protectors, werelargelydesignedasgeneric, one-size-fits-allproductsandgenerallyconsidered

tobesecondaryorancillaryitemsthatwereofferedtoconsumersatlittleornocostin

connectionwiththesaleoflargeritems, suchasbedsandmattresses(e.g., asadd-onsorgive-

aways). Asaresult, thesestandardbeddingproductswereusuallynotmarketedorbranded

separatelyorthoughtofashigh-valueorrevenue-generatingitemsbythemselves.

19 . Bycontrast, duetoitsinnovative, high-quality, andhigh-techproducts, aswellas

itsnovelbusinessstrategies, Bedgearhasbuiltconsiderablegood-willwithconsumersand

achievedwidespreadbrandrecognitionforitsperformancebeddingproducts. Retailersand

consumersseekoutandpurchaseBedgear’sbeddingproductsandaccessoriesindependentfrom

anyotherproducts(suchasbedsormattresses), andwillinglypurchaseBedgear’sperformance

productsatsignificantlyhigherprices. Infact, unliketraditionalbeddingaccessories, Bedgear’s

performanceproductshelpdrivethesaleofother, largeritems, suchasmattresses.

20. Asaresult, Bedgearhascreated, andbecomethemarketleaderin, anentirely

new marketsegmentwithinthebeddingindustry, referredtoas“performancebedding.”
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B. Bedgear’sPatentedPillowTechnology

21. OneareainwhichBedgearhasdevotedconsiderableresourcesandeffortisin

creatinganddevelopingpillowsandpillow covers. Bedgear’sfounder, EugeneAlletto, cameup

withtheideaofperformancepillowsandinventedground-breakingsolutionsthatsubstantially

improveanindividual’ssleepenvironmentandsleepqualitythroughnovelpillow designsand

innovativefabricsandmaterials.

22. Bedgearwasthefirsttodevelopandintroducealineofperformancepillowsthat

utilizeandimplementthesesignificantinnovations. Amongotherthings, Bedgear’sinventive

performancepillowsprovideimprovedheadandnecksupportfordifferenttypesofsleepers,

enhanceventilationandairflow throughthepillows, andprovideacoolingandwickingeffect

duringuse.

23. Bedgearhasprotectedvariousaspectsofitsinventivesolutionsandcutting-edge

technologieswitharangeofintellectualpropertyrights. Inparticular, asaresultofits

significantinnovations, BedgearhasbeengrantedanumberofpatentsbytheU.S. Patentand

TrademarkOffice(“USPTO”), whichprotectvariousaspectsofitsnovelperformancepillows.

24. AmongthepatentsthatBedgearhasbeenawardedisU.S. PatentNo. 8,646,134

(“the’134 Patent”), entitled“Pillow withGussetofOpenCellConstruction.”The’134 Patent

wasfiledonJune22, 2012 andissuedonFebruary11, 2014.

25. Bedgearistheownerbyassignmentofthe’134 Patent, withownershipofall

substantialrightsinthe’134 Patent, includingtherighttoexcludeothersandtosueandrecover

damagesforthepastandfutureinfringementthereof. A trueandcorrectcopyofthe’134 Patent

isattachedheretoasExhibitA.
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26. Theclaimsofthe’134 Patentaredirectedto, interalia, new andimproved

pillowsthatsupporttheheadand/orneckofaperson. Forexample, certainofthesenovel

pillowsincludeacoverhavingtwoopposingpanels, agussetthatperimetricallyboundsand

joinsthetwopanelsandisformedofanopencellconstruction, andacompliantfillmaterialthat

isdisposedwithinthecover.

27. Bedgear’spatentsonitstechnologyrelatingtopillowsandperformancebedding

alsoincludeU.S. PatentNo. 8,887,332 (“the’332 Patent”), entitled“Pillow withGussetofOpen

CellConstruction.”The’332 PatentwasfiledonDecember16, 2013 andissuedonNovember

18, 2014.

28. Bedgearistheownerbyassignmentofthe’332 Patent, withownershipofall

substantialrightsinthe’332 Patent, includingtherighttoexcludeothersandtosueandrecover

damagesforthepastandfutureinfringementthereof. A trueandcorrectcopyofthe’332 Patent

isattachedheretoasExhibitB.

29 . Theclaimsofthe’332 Patentaredirectedto, interalia, new andimproved

pillowsthatsupporttheheadand/orneckofaperson. Forexample, certainofthesenovel

pillowsincludetwopanelsthatbothincludeanedgedefiningaperimeter, andagussetthatjoins

thetwopanels, whichincludesamaterialhavinggreaterporositythanaporousmaterialthatis

includedinthetwopanels.

30. Bedgear’spatentsonitstechnologyrelatingtopillowsandperformancebedding

alsoincludeU.S. PatentNo. 9 ,015,883 (“the’883 Patent”), entitled“Pillow withGussetofOpen

CellConstruction.”The’883 PatentwasfiledonJuly10, 2014 andissuedonApril28, 2015.

31. Bedgearistheownerbyassignmentofthe’883 Patent, withownershipofall

substantialrightsinthe’883 Patent, includingtherighttoexcludeothersandtosueandrecover
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damagesforthepastandfutureinfringementthereof. A trueandcorrectcopyofthe’883 Patent

isattachedheretoasExhibitC.

32. Theclaimsofthe’883 Patentaredirectedto, interalia, new andimproved

pillowsthatsupporttheheadand/orneckofaperson. Forexample, certainofthesenovel

pillowsincludetwopanelsbothofwhichincludeanedgedefiningaperimeter, agussetthat

joinsthetwopanels, andaninnercavitythatisdefinedbytheinnersurfacesofthetwopanels

andthegusset. Incertainembodiments, thepillow isconfiguredtohaveairenterthecavity

throughporesinthetwopanelsandexitthecavitythroughporesinthegusset.

33. Bedgear’spatentsonitstechnologyrelatingtopillowsandperformancebedding

furtherincludeU.S. PatentNo. 9 ,155,408 (“the’408 Patent”and, togetherwiththe’134, ’332,

and’883 Patents, “theAssertedPatents”), entitled“Pillow Protector.”The’408 Patentwasfiled

onJanuary10, 2014 andissuedonOctober13, 2015.

34. Bedgearistheownerbyassignmentofthe’408 Patent, withownershipofall

substantialrightsinthe’408 Patent, includingtherighttoexcludeothersandtosueandrecover

damagesforthepastandfutureinfringementthereof. A trueandcorrectcopyofthe’408 Patent

isattachedheretoasExhibitD.

35. Theclaimsofthe’408 Patentaredirectedto, interalia, new andimproved

beddingsystemsandpillow coversforcoveringandprotectingpillows. Forexample, certainof

thesenovelpillow coversincludeafirstpanel, asecondpanelthatisperimetricallyjoinedwith

thefirstpanelsuchthattheirinnersurfacesdefineacavity, anopeningextendingthroughthe

innersurfaceandanoutersurfaceofthefirstpanel, apatchcoveringtheopeningthatismade

from adifferentmaterialthanthetwopanels, andafilterthatengagestheinnersurfaceofthe

firstpanel. Incertainembodiments, theopeningispositionedbetweenthepatchandthefilter
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andthefilterincludesporesthatalternatewithporesincludedinthepatch. Incertain

embodiments, thesecondpaneldoesnotincludeanyopeningsthatarethesamesize, shapeand

arrangementastheopeninginthefirstpanel.

36. TheUSPTO examinedtheAssertedPatentsoveraperiodofyears. After

thoroughexamination, theUSPTO foundthattheinventionsdescribedandclaimedinthe

AssertedPatentsarebothnew andnotobviousinlightofpriorpatents, publications, andother

references.

37. BedgearfileditsinitialpatentapplicationonthistechnologyonJune22, 2011,

andthefirstoftheAssertedPatents, the’134 PatentissuedonFebruary11, 2014. The

applicationsthatissuedasthe’332, ’883, and’408 Patents, werepublished, andavailabletothe

public, onApril10th, October30th, andJuly10th, 2014, respectively.

38. Bedgearbegansellingperformancepillow andpillow coverproductsthatutilize

itspatentedtechnologyin2011.

39 . Asaresultofitsproprietarytechnologyandproducts, Bedgearhasbecome

knownastheleaderinperformancepillows. Bedgear’sinnovativeperformancepillowshave

receivedconsiderablemediaattentionandindustryrecognition, andhaveachievedsignificant

commercialsuccess.

C. Bedgear’sAIR-X Trademark

40. Bedgearhasinvestedsubstantialresourcesbuildingastrongreputation, goodwill

andloyalcustomerfollowinginconnectionwithitsvaluableintellectualproperty. Amongother

things, Bedgearistheownerofmorethan40 U.S. trademarkregistrationsandtrademark

applications.
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41. Sinceatleastasearlyas2011, Bedgearadoptedandhasconsistentlyusedthe

AIR -X markininterstatecommerceinconnectionwithitsadvertisingandsaleofitsbedding

productsthroughouttheUnitedStates.

42. BedgearhasusedtheAIR-X markasabrandinconnectionwithpillowsand

relatedproductsthatfeatureventilatedpanelsthatimprovetheairflow throughtheproductand

transferheatawayfrom thehead, neckandshouldersofusers, whilealsopreventingallergens

anddanderfrom enteringthebeddingproducts.

43. BedgearhasinvestedsubstantialresourcesandeffortstodevelopitsAIR -X

brand, aswellasthegoodwillassociatedtherewith.

44. Sinceatleastasearlyas2004, Bedgearhasoperateditswebsiteavailableatthe

URL: www.bedgear.com. Bedgear’swebsiteisanimportantresourceusedbythegeneral

public, whichreceivesthousandsof“hits”orvisitseachday.

45. Bedgear’sAIR -X markhasbeencontinuouslyandextensivelyusedbyBedgearin

interstatecommercesinceatleastasearlyas2011 onBedgear’swebsite, innationwide

newspapers, tradeandconsumermagazines, ontelevisionandradio, andthroughdirectmail.

46. TheAIR -X markisprominentlypresentedonBedgear’swebsite, bedding

products, productpackaging, advertisements, andpromotionalandinformationalliterature.

47. BedgearownsaregistrationforAIR-X thatwasgrantedbytheUSPTO on

February21, 2012, andassignedaregistrationnumberof4102529 , forpillows, pillow protectors

andbedsheets, onthePrincipalRegister(“Registration”).

48. TheRegistrationiscurrentlyvalid, subsisting, andinfullforceandeffect. A true

andaccuratecopyoftheCertificateofRegistrationisattachedheretoasExhibitE.
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49 . TheAIR -X markhasbeenusedbyBedgearwithintheUnitedStatesfor

approximatelythepastfiveyears. Substantialtime, effort, andmoneyhavebeenexpendedover

theyearsinensuringthatthepurchasingpublicassociatestheAIR -X markexclusivelywith

Bedgear. Indeed, overthepastfiveyears, Bedgearhasexpendedapproximately$6 millionin

advertisingandpromotinggoodsandservicesunderthevariousBedgearmarks.

50. Asaresultofthetime, effort, andmoneyinvestedinitsbusiness, andthequality

ofitsgoodsandservices, Bedgearhasachievedareputationforexcellenceandenjoys

substantialdemandforitsproductsandservicesundertheAIR -X markthroughouttheUnited

States.

51. TheAIR -X markisinherentlydistinctiveandhasbeenuniquelyassociatedwith

Bedgear’sproductsandservicesamongconsumers.

52. DuetoBedgear’sextensiveuseofAIR -X, themarkhasacquiredsubstantial

secondarymeaninginthemindsofthepurchasingpublicandbusinesscommunity, andisnow

famousandservesuniquelytoidentifyBedgear’sproductsandservices.

53. Throughwidespreadandfavorablepublicacceptanceandrecognition, theAIR -X

markenjoystremendousgoodwillandhasbecomeanassetofsignificantvalueasasource

indicatorofBedgear’sproductsandservices.

54. Oninformationandbelief, nothirdpartyiscurrentlyusinganytrademarkthat

includesAIR andasymbolorasinglealphanumericcharacterforbeddingproducts.
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D. Bedgear’sValuableTradeSecretsand
OtherConfidentialandProprietaryInformation

55. Inadditiontoitspatentedtechnologiesandtrademarks, Bedgear, hasdevoted

considerableresourcesandeffortovermanyyearstocreating, developing, andsafeguarding

varioustradesecretsandotherconfidentialandproprietaryinformation, suchasinnovative

technologies, novelmarketingtechniquesandstrategies, andspecializedsalesanddistribution

methods, aswellasotherformsofconfidentialandproprietarybusinessdataandinformation.

56. Bywayofexample, Bedgear’stradesecretsandotherconfidentialandproprietary

informationincludecutting-edgefabrictechnologiesandproductdesigns, includingnew types

and/orblendsoffabricsandfillmaterials, andnew methodsformanufacturing, assembling,

and/orarrangingfabricsandmaterialsintovarioustypesofperformancebeddingproducts.

57. Bedgear’stradesecretsandotherconfidentialandproprietaryinformationalso

includeproductpricingandpricingstrategies.

58. Bedgear’stradesecretsandotherconfidentialandproprietaryinformationalso

includeconfidentialmarketingdocumentsandmaterials, aswellasproductspecificationsand

literature.

59 . Bedgear’stradesecretsandotherconfidentialandproprietaryinformationalso

includebusinessplansandstrategies, suchasinformationaboutpotentialnew products, product

relationshipsandproductlines, proprietarysalesanddistributiontechniques, andsalestraining

processes.

60. Bedgear’stradesecretsandotherconfidentialandproprietaryinformationalso

includeconfidentialsalesanddistributiondataandinformation, productprioritizationand

productselection(e.g., basedonwhichproductsareandarenotsuccessfulinthemarketplace),

productattachmentrates, andcustomerpreferencesanddemands.
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61. Theseandothervaluabletradesecretsandotherconfidentialandproprietary

informationhavebeendevelopedandattainedthroughextensiveeffortsandsubstantial

expendituresoftimeandmoneybyBedgearovermanyyears, includingconsiderable

investmentsintoresearchanddevelopmentactivitiesfornew productsandtechnologiesandthe

creationandimprovementofproductofferingsandbusinessstrategiesthroughacontinualtrial-

and-errorprocesswithrespecttothemarketing, sale, anddistributionofBedgear’sperformance

beddingproductstobothretailersandconsumers.

62. Thesetradesecretsandotherconfidentialandproprietaryinformationarevitalto

Bedgear’senterpriseandhavebeeninstrumentaltoBedgear’ssuccessinpioneeringand

becomingthemarketleaderinthenew performancebeddingindustry.

63. Bedgearhas, atalltimes, maintainedreasonablesecuritymeasurestopreservethe

secrecyandconfidentialityofitstradesecretsandotherconfidentialandproprietaryinformation.

64. Forexample, Bedgeartakesactivestepstorestrictaccesstoitstradesecretsand

otherconfidentialandproprietaryinformation, suchasbymakingitavailableona“needto

know”basis, storingsensitiveinformationinprotectedfilesonasecurecomputerserverand/or

creatingalimitednumberofcopiesofsuchinformationandrequiringthattheybechecked-out

andthenchecked-inbyauthorizedindividuals.

65. Asanotherexample, Bedgearemploysvariousmeasurestolimitthedistribution

ofanytradesecretsandotherconfidentialandproprietaryinformationtoretailersandcustomers,

suchasbyrequiringitssalesrepresentativestoredactcertainmaterials, e.g., pricelistsand

productliterature, toonlyincludeinformationaboutspecificproductsofinteresttosuch

retailers, andprovidingsuchinformationtoretailerspursuanttoaconfidentialityagreement
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and/orwiththeunderstandingthatsuchinformationshallbeusedsolelyforthepurposeof

makingpurchasedecisions.

66. Duetotheseandvariousothersecuritymeasures, Bedgear’stradesecretsand

otherconfidentialandproprietaryinformationarenotavailableforothersinthebeddingindustry

–oranyotherindustry–tousethroughanylegitimatemeans.

67. Asaresult, Bedgear’stradesecretsandotherconfidentialandproprietary

informationderiveconsiderableindependenteconomicvaluefrom notbeinggenerallyknownto,

andnotbeingreadilyascertainablethroughpropermeansby, otherpersonswhocouldobtain

economicvaluefrom thedisclosureoruseofthesetradesecretsandotherconfidentialand

proprietaryinformation.

II. GLIDEAW AY’SINFRINGING AND UNLAW FULCO NDUCT

68. Oninformationandbelief, Glideawayisafurnitureandbeddingcompany, which

manufactures, imports, sells, offersforsale, and/ordistributes, arangeofbedproducts, including

bedframes, mattresses, protectors, andpillows.

69 . Oninformationandbelief, Glideawaywasoriginallyfocusedondevelopingand

sellingbedframesandotherfurnitureitems. O ninformationandbelief, althoughGlideaway

expandeditsbusinessinthe19 9 0stoincludeotherbeddingproducts, suchasmattressesand

conventionalmattressprotectorsandpillows, itdidnotmakeorofferanyperformancebedding

productsuntilwellafterBedgearcreated, developed, andachievedsignificantcommercial

successforitsinnovativeperformancebeddingproducts.

70. Oninformationandbelief, inoraboutthe2013-2014 timeframe, Glideaway

beganexploringthepossibilityofmakingandsellingperformancebeddingproductsand,
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subsequently, beganofferingtheseproducts, includingalineofperformancepillows, inor

around2015.

71. Oninformationandbelief, ratherthanpursuingindependentproductdevelopment

inconnectionwiththesenewlyofferedperformancebeddingproducts, Glideawaydeliberately

andsystematicallycopiedBedgear’sproductsandtechnologyandmisappropriatedBedgear’s

tradesecretsandotherconfidentialandproprietaryinformationwithutterdisregardfor

Bedgear’sintellectualpropertyrights.

72. Oninformationandbelief, Glideawaycopiedandusedthesameelementsand

featuresasBedgear’sperformancepillows, mattressprotectors, andotherperformancebedding

products, includingBedgear’spatentedpillow andpillow coverinventions.

73. Oninformationandbelief, GlideawayalsounlawfullyusedBedgear’sAIR -X

trademarkinconnectionwithitscopy-catperformancebeddingproductsandevencopiedmany

ofthefeaturesofthepackaging, marketingandadvertisingmaterialsusedbyBedgearwithits

performancebeddingproductsinanefforttoexploitandimproperlytradeuponthesubstantial

brandrecognitionandcustomergoodwillattributedtoBedgear’sproducts.

74. Oninformationandbelief, Glideawayengagedinapurposefulcampaign

designedtounlawfullyacquireBedgear’stradesecretsandotherconfidentialandproprietary

information, includingwillfullysolicitingandextractingsuchinformationfrom Bedgear’ssales

representatives, andthenmisusedthesetradesecretsandotherconfidentialandproprietary

informationinordertogainanimproperandundeservedhead-startinthemarketplaceand

unfairlycompetewithBedgear.

75. Oninformationandbelief, Glideaway’sefforttounlawfullyobtain, copy,

infringe, andmisuseBedgear’sintellectualpropertywasplanned, deliberate, andstrategic.
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76. Forexample,

77. Similarly,

78. Infact, Glideaway’swillfuleffortstowrongfullyexploitBedgear’sbusinesshave

continuedevenduringthelitigationofthisveryaction.

79 . 5 Q T H Z D O R NH $ 

80. Glideaway’stopemployeeshavealsoexpressedashockinglackofrespectfor

Bedgear’sintellectualpropertyoranyremorsefor–orevenapprehensionabout–their

misconduct.

81. Forexample,

Case 2:15-cv-06759-KAM-AKT   Document 69   Filed 06/12/17   Page 17 of 68 PageID #: 1036



18
19 87021

A. Glideaway’sInfringementofBedgear’sPatents

82. Oninformationandbelief, inoraboutAugust2015, Glideawayintroducedand

beganoffering“SleepharmonyRevolutionTechPillows,”whichhavebeendescribedasa

collectionofpillowsthat“address[es]aconsumer’sneedforsupport, cooling, andcomfort

benefits”and“featureFeranIceandbreathableAir+ meshforcoolingandbreathability.”See

http://glideaway.com/in-the-news/glideaway-introduces-newest-additions/(accessedonorabout

October11, 2016).

83. Glideawaycontinuestosell, offerforsaleanddistributeRevolutionTechPillow

brandedproducts. Glideaway’sRevolutionTechPillow products, andanyequivalentproducts

underdifferentnames, aswellasanyotherproductmade, sold, offeredforsale, used, purchased,

manufactured, distributedin, orimportedintotheUnitedStatesbyoronbehalfofGlideaway

thathasthesameform orstructureastheinventionsclaimedinanyoftheAssertedPatents, are

referredtohereinasthe“AccusedProducts.”

84. Oninformationandbelief, inconnectionwithintroducingitsnew lineof

RevolutionTechPillows, GlideawaydeliberatelycopiedBedgear’sproductsandtechnologyand

isinfringingtheinventionsclaimedinBedgear’sAssertedPatents.

85. Oninformationandbelief, Glideaway’sinfringingRevolutionTechPillow

productsinclude, amongotherthings, pillowshavingacoverwithtwoormorepanelsthatare

joinedtogetherbyagussetandaninnercavitythatincludesafillmaterial.

86. Oninformationandbelief, certainofGlideaway’sinfringingproductsincludea

gussetthatperimetricallyboundstwopanels, ismadeofamaterialwithgreaterporositythanthe

panels, and/orhasanopencellconstruction.
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87. Oninformationandbelief, certainofGlideaway’sinfringingproductsare

configuredtoallow airtoflow intoacavitythroughporesinthepanelsandoutofthecavity

throughporesinthegusset.

88. Oninformationandbelief, certainofGlideaway’sinfringingproductsincludetwo

panels, afirstpanelhavinganopeningthatispositionedbetweenapatchandafilter, whereinthe

patchismadefrom adifferentmaterialthanthepanelandincludesporesthatalternatewith

poresinthefilter, andthesecondpaneldoesnotincludeanyopeningsthathavethesamesize,

shape, andarrangementasthefirstpanel.

89 . Bywayofexample, theAccusedProductsincludeGlideaway’sso-calledInspire

pillow product, shownbelow:

Seehttp://www.glideaway.com/(accessedonoraboutOctober11, 2016).

9 0. AsstatedonGlideaway’swebsiteinOctober2016, theInspirepillow hasbeen

promotedashaving“Premium VentilatedLatex,”and“FeranIceandAir+ M eshPanels[with]

breathableandwickingfabrics[that]keepyoucoolandfresh.”See

http://glideaway.com/product/inspire/(accessedonoraboutOctober11, 2016). Accordingto

Glideaway’swebsiteinOctober2016, the“Air+ M eshmaterial, gel-beadsandventilation

promotebreathabilityandaidCoolingcomponents.”See
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http://glideaway.com/products/pillows/revolution-tech-pillows/(accessedonoraboutOctober

11, 2016).

9 1. Oninformationandbelief, Glideaway’sInspirepillow productincludes, among

otherthings, acoverthathastwoopposingpanelsbothwithedgesthatdefineaperimeter, a

gussetthatjoinsand/orperimetricallyboundsthetwopanelsandisformedofanopencell

constructionandabasematerial, andaninnercavitydefinedbyinnersurfacesofthetwopanels

andthegusset, whichincludesafillmaterial. Oninformationandbelief, theInspirepillow

allowsairtoentertheinnercavitythroughporesinthetwopanelsandexittheinnercavity

throughporesinthegusset.

9 2. Asanotherexample, theAccusedProductsalsoincludeGlideaway’sso-called

Intriguepillow product, shownbelow:

Seehttp://www.glideaway.com/(accessedonoraboutOctober11, 2016).

9 3. SimilartothemannerinwhichGlideawayhaspromoteditsInspireproduct,

Glideaway’swebsitehasstatedthattheIntriguepillow includes“Premium VentilatedLatex,”

and“FeranIceandAir+ MeshPanels[with]breathableandwickingfabrics[that]keepyoucool
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andfresh.”Seehttp://glideaway.com/product/intrigue/(accessedonoraboutOctober11, 2016).

AccordingtoGlideaway’swebsiteinOctober2016, the“Air+ M eshmaterial, gel-beadsand

ventilationpromotebreathabilityandaidCoolingcomponents.”See

http://glideaway.com/products/pillows/revolution-tech-pillows/(accessedonoraboutOctober

11, 2016).

9 4. Oninformationandbelief, Glideaway’sIntriguepillow productincludes, among

otherthings, acoverthathastwoopposingpanelsbothwithedgesthatdefineaperimeter, a

gussetthatjoinsand/orperimetricallyboundsthetwopanelsandisformedofanopencell

constructionandabasematerial, andaninnercavitydefinedbyinnersurfacesofthetwopanels

andthegusset, whichincludesafillmaterial. Oninformationandbelief, theIntriguepillow

allowsairtoentertheinnercavitythroughporesinthetwopanelsandexittheinnercavity

throughporesinthegusset.

9 5. Asanotherexample, theAccusedProductsalsoincludeGlideaway’sso-called

Legendpillow product, shownbelow:

Seehttp://www.glideaway.com/(accessedonoraboutOctober11, 2016).
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9 6. AccordingtoGlideaway’swebsiteinOctober2016, theLegendpillow includes

“CharcoalInfusedM emoryFoam,”and“Ventilated, FeranIce, andAir+ M eshPanels[with]

breathabilityandwickingfabrics[that]keepyoucoolandfresh.”See

http://glideaway.com/product/legend/(accessedonoraboutOctober11, 2016).

9 7. Oninformationandbelief, Glideaway’sLegendpillow productincludes, among

otherthings, acoverthathastwoopposingpanelsbothwithedgesthatdefineaperimeter, a

gussetthatjoinsthetwopanelsandisformedofanopencellconstructionandabasematerial,

andaninnercavitydefinedbyinnersurfacesofthetwopanelsandthegusset, whichincludesa

fillmaterial. Oninformationandbelief, theLegendpillow allowsairtoentertheinnercavity

throughporesinthetwopanelsandexittheinnercavitythroughporesinthegusset. On

informationandbelief, theLegendpillow furtherincludesanopeningextendingthroughinner

andoutersurfacesofoneofthepanels, apatchcoveringtheopeningthatismadefrom a

differentmaterialthanthepanels, afilterthatengagestheinnersurfaceofthepanelsuchthatthe

openingispositionedbetweenthepatchandthefilterandporesinthepatchalternatewithpores

inthefilter, andasecondpanelthatdoesnotincludeanyopeningswiththesamesizeshapeand

arrangementastheopeninginthefirstpanel.

9 8. Asanotherexample, theAccusedProductsalsoincludeGlideaway’sso-called

Vitalizepillow product, shownbelow:
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Seehttp://www.glideaway.com/(accessedonoraboutOctober11, 2016).

9 9 . AccordingtoGlideaway’swebsiteinOctober2016, theVitalizepillow includes

“Charcoal-GelInfusedM emoryFoam,”“foracoolernight’ssleep,”and“FeranIceandAir+

MeshPanels[with]breathableandwickingfabrics[that]keepyoucoolandfresh.”See

http://glideaway.com/product/vitalize/(accessedonoraboutOctober11, 2016).

100. Oninformationandbelief, Glideaway’sVitalizepillow productincludes, among

otherthings, acoverthathastwoopposingpanelsbothwithedgesthatdefineaperimeter, a

gussetthatjoinsand/orperimetricallyboundsthetwopanelsandisformedofanopencell

constructionandabasematerial, andaninnercavitydefinedbyinnersurfacesofthetwopanels

andthegusset, whichincludesafillmaterial. Oninformationandbelief, theVitalizepillow

allowsairtoentertheinnercavitythroughporesinthetwopanelsandexittheinnercavity

throughporesinthegusset.

101. Asanotherexample, theAccusedProductsalsoincludeGlideaway’sso-called

Velocitypillow product, shownbelow:
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Seehttp://www.glideaway.com/(accessedonoraboutOctober11, 2016).

102. AccordingtoGlideaway’swebsiteinOctober2016, theVelocitypillow includes

“CharcoalInfusedM emoryFoam withTrueGel,”for“sleepingcooler,”and“Ventilated, Feran

Ice, andAir+ M eshPanels[with]breathab[le]andwickingfabrics[that]keepyoucooland

fresh.”Seehttp://glideaway.com/product/velocity/(accessedonoraboutOctober11, 2016).

103. Oninformationandbelief, Glideaway’sVelocitypillow productincludes, among

otherthings, acoverthathastwoopposingpanelsbothwithedgesthatdefineaperimeter, a

gussetthatjoinsand/orperimetricallyboundsthetwopanelsandisformedofanopencell

constructionandabasematerial, andaninnercavitydefinedbyinnersurfacesofthetwopanels

andthegusset, whichincludesafillmaterial. Oninformationandbelief, theVelocitypillow

allowsairtoentertheinnercavitythroughporesinthetwopanelsandexittheinnercavity

throughporesinthegusset.

104. Asanotherexample, theAccusedProductsalsoincludeGlideaway’sso-called

Triumphpillow product, shownbelow:
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Seehttp://www.glideaway.com/(accessedonoraboutOctober11, 2016).

105. AccordingtoGlideaway’swebsiteinOctober2016, theTriumphpillow includes

“CharcoalInfusedM emoryFoam,”“and“Ventilated, FeranIce, andAir+ MeshPanels[with]

breathab[le]andwickingfabrics[that]keepyoucoolandfresh.”See

http://glideaway.com/product/triumph/(accessedonoraboutOctober11, 2016).

106. Oninformationandbelief, Glideaway’sTriumphpillow productincludes, among

otherthings, acoverthathastwoopposingpanelsbothwithedgesthatdefineaperimeter, a

gussetthatjoinsand/orperimetricallyboundsthetwopanelsandisformedofanopencell

constructionandabasematerial, andaninnercavitydefinedbyinnersurfacesofthetwopanels

andthegusset, whichincludesafillmaterial. Oninformationandbelief, theTriumphpillow

allowsairtoentertheinnercavitythroughporesinthetwopanelsandexittheinnercavity

throughporesinthegusset.

107. GlideawayhasnotsoughtpermissiontouseBedgear’spatentedinventionsandis

notlicensedunderanyoftheAssertedPatents. Asaresult, ineachinstance, Glideawayhas

infringedandcontinuestoinfringeBedgear’spatentsbymaking, using, selling, offeringforsale

orimportingitsAccusedProductsand/orhavingitsAccusedProductsmade, sold, offeredfor
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sale,distributed, orimportedonitsbehalfbythirdparties, suchasmanufacturers, resellersand

distributors.

108. Oninformationandbelief, Glideawayhasatallrelevanttimesbeenawareof

Bedgear’sperformancepillow productsandpatentsandchosetodisregardandknowingly

infringeBedgear’sintellectualpropertyrights. Glideawayhashadactualknowledgeofeachof

theAssertedPatentssinceatleastNovember25, 2015, whenBedgearsentaletterto

Glideaway’sPresident, CarmiFredman, whichidentifiedeachoftheAssertedPatentsand

describedGlideaway’sinfringingconduct. BasedontheactualnoticesetforthinthisNovember

25, 2015 letter, atleast, Glideaway’songoingactsofinfringementoftheAssertedPatentshave

beencommittedandarebeingcommittedwithfullknowledgeofBedgear’srightsinthose

patents, andGlideawayhasactedandiscontinuingtoactdespiteanobjectivelyhighlikelihood

thatitsactionsconstituteinfringementofthosepatentsandGlideawayknew orshouldhave

knownofthatobjectivelyhighrisk. AtleastsinceitsreceiptoftheNovember25, 2015 letter,

Glideaway’sactsconstitutewillfulanddeliberateinfringementoftheAssertedPatents.

109 . Inaddition, basedonGlideaway’sresponsestointerrogatories, Glideawayadmits

tobeingawareofoneormoreoftheAssertedPatentsasearlyasNovember2014. Glideaway’s

ongoingactsofinfringementofatleasttheseAssertedPatent(s), havebeencommittedandare

beingcommittedwithfullknowledgeofBedgear’srightsinthosepatents, andGlideawayhas

actedandiscontinuingtoactdespiteanobjectivelyhighlikelihoodthatitsactionsconstitute

infringementofthosepatentsandGlideawayknew orshouldhaveknownofthatobjectively

highrisk. Accordingly, atleastsinceNovember2014, Glideaway’sactsconstitutewillfuland

deliberateinfringementofatleasttheAssertedPatentsitadmitstohavinglearnedofbythat

date.

Case 2:15-cv-06759-KAM-AKT   Document 69   Filed 06/12/17   Page 26 of 68 PageID #: 1045



27
19 87021

110. Asaresult, Bedgearwasforcedtofilethislawsuittoprotectitspatented

technologyandinnovationsandseekredressforGlideaway’songoing, willfulinfringement.

111. BedgearisharmedbyGlideaway’suseofBedgear’spatentedtechnologiesina

waythatcannotberemediedbymonetarydamagesalone. Glideawayhasreceivedsubstantial

revenueandincreasedmarketsharebysellinganddistributing(andhavingothersselland

distribute)productsthatpracticethetechnologydescribedinthe’134, ’332, ’883, and’408

Patentswithouthavingtoincurthecostsofdevelopingorlicensingthistechnology.

112. Oninformationandbelief, Glideaway’sinfringementhascausedBedgearto

sufferirreparableharm dueto, amongotherthings, lostbusinessopportunities, lostmarketshare,

andpriceerosion. EvenifGlideawayweretosubsequentlypaypastdueroyalties, lostprofits, or

otherdamages, thereisnoreasontobelievethatGlideawaywouldstopinfringing, anditwould

stillenjoythemarketshareithasdevelopedwhileinfringingupon, the’134, ’332, ’883, and

’408 Patents. Duetothedifficultyinpredictingwhether, ifatall, Bedgearcanrecoverthis

marketshare, Bedgear’sharm cannotbecompensatedbypaymentofmonetarydamagesalone.

B. Glideaway’sInfringementofBedgear’sAIR-X Trademark

113. Oninformationandbelief, Glideawayoffersandsellsvariousbeddingproducts

throughanumberofbrick-and-mortarandonlinethirdpartyretailers, includingRaymour&

FlaniganandAmazon.

114. Oninformationandbelief, Glideawayistheregistrantofthewebsitelocatedat

theURLwww.glideaway.com, whichfeaturesinformationaboutvariousGlideawayproducts

andredirectsconsumerstoorderandpurchasesuchGlideawayproductsviaAmazon.

Case 2:15-cv-06759-KAM-AKT   Document 69   Filed 06/12/17   Page 27 of 68 PageID #: 1046



28
19 87021

115. Oninformationandbelief, Glideawayadoptedandhasbeenusingincommerce

themarkAIR+ inconnectionwithgoodsthatareidenticalorsubstantiallysimilartoproducts

soldbyBedgearunderitsAIR-X mark.

116. Oninformationandbelief, Glideaway’sfirstuseoftheAIR + markwasinor

aroundlate2013, whichiswellafterthedateoffirstuseoftheAIR-X markbyBedgear.

117. Oninformationandbelief, Glideawayhasprominentlyandrepeatedlyusedand

continuestousetheAIR + markonitswebsite, products, productpackaging, andadvertisements

thatareidenticaltoand/orconfusinglysimilartoBedgear’sdistinctiveandfamousAIR -X mark.

118. Forexample, Glideawayhasusedandcontinuestousetheconfusinglysimilar

AIR + markinconnectionwiththeadvertising, offeringforsale, andsaleofGlideawayproducts,

including(withoutlimitation)variouspillowsandpillow cases. Glideawayhasusedand

continuestousesuchmarksonvariouspagesofitswebsite, toadvertise, promoteand/orsellits

products, aswellas, oninformationandbelief, ontheproductsand/orproductpackagingandin

advertisingand/orinformationalmaterialsrelatedtosuchproducts. Thesewebsitepagesinclude

(amongothers):

b  http://glideaway.com/products/pillows/revolution-tech-pillows/;

b  http://glideaway.com/product/vitalize/;

b  http://glideaway.com/product/velocity/;

b  http://glideaway.com/product/inspire/;

b  http://glideaway.com/product/intrigue/;

b  http://glideaway.com/product/transcend/;

b  http://glideaway.com/product/legend/;

b  http://glideaway.com/product/triumph/;and
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b  http://glideaway.com/in-the-news/glideaway-introduces-newest-additions/.

(accessedinoraboutOctober11, 2016).

119 . Oninformationandbelief, GlideawayalsohasusedandusestheAIR + markin

thepackagingand/orinserts, aswellasadvertisements, fortheAccusedProducts, including

(withoutlimitation)itsRevolutionTechPillow brandedproducts, suchasVitalize, Velocity,

Inspire, Intrigue, Transcend, Legend, andTriumph.

120. Oninformationandbelief, wellafterBedgear’sfirstuseoftheAIR-X mark,

GlideawayadoptedandusedtheconfusinglysimilarAIR+ markrepeatedlyandwithout

permissionorauthorizationfrom Bedgear, andwithactualorconstructiveknowledgeof

Bedgear’srightsintheAIR -X mark.

121. Oninformationandbelief, Glideawayhasprominentlyandrepeatedlyusedand

continuestousetheAIR + markinconnectionwiththemanufacture, distribution, saleand

promotionofbeddingproducts.

122. Glideaway’suseofAIR + , whichisessentiallyidenticaltoBedgear’sAIR -X mark

–withtheonlydifferencebeingtherotationofthe“X”inAIR -X toa“+ ”inAIR + –islikelyto

causeconfusionastothesourceofthebeddingproductsbeingadvertised, soldanddistributed

byGlideaway.

123. Glideaway’smanufacture, distribution, saleandpromotionusingtheAIR + mark

createsthefalseanddeceptivecommercialimpressionthatBedgearsponsors, isaffiliatedwithor

insomemannerendorsesGlideaway’sproductsandservicesand/orGlideaway’swebsite.

124. TheusebyGlideawayofAIR + islikelytocauseconfusion, initialinterest

confusion, mistakeordeceptionofpurchasersastothesource, sponsorship, andaffiliationof

Glideaway’sproductsandservices.

Case 2:15-cv-06759-KAM-AKT   Document 69   Filed 06/12/17   Page 29 of 68 PageID #: 1048



30
19 87021

125. ConsumersarelikelytobelievethatBedgearissponsoring, approvingof, or

affiliatedwithGlideaway, therebyresultinginBedgearlosingpotentialsalestoGlideaway.

126. BedgearhasnocontroloverthequalityofGlideaway’sgoodsorservicesand,

therefore, suchconfusionanddeceptionthreatenstoirreparablyinjureBedgear’sgoodwill,

businessreputation, andintellectualproperty.

127. Glideaway’suse, distribution, andsaleofproductsandservicesundertheAIR+

markwilldiluteandtarnishthedistinctivequalityofBedgear’sbrand, therebydamagingthe

AIR -X markandthesignificantgoodwillassociatedtherewith.

128. BedgearseekstheinterventionofthisCourttopreventGlideawayfrom further

damagingBedgear’sbusinessbycreatingandcontinuingtocreateconfusion, publicdeception,

anddilutionoftheAIR-X mark.

C. Glideaway’sMisappropriationofBedgear’sTradeSecrets
andOtherConfidentialandProprietaryInformation

129 . Asdiscussedabove, oninformationandbelief, Glideawaydidnotmakeoroffer

anyperformancepillowsorotherperformancebeddingproductsuntilwellafterBedgear

pioneeredtheperformancebeddingmarketbycreatingandsellingitsinnovativeandpatented

performancebeddingproducts.

130. Oninformationandbelief, GlideawaynotonlycopiedandinfringedBedgear’s

patentsandtrademarks, butalsomisappropriatedBedgear’svaluabletradesecretsandother

confidentialandproprietaryinformation.

131. Glideawayunlawfullyacquiredand/orlearnedofBedgear’stradesecretsand

otherconfidentialandproprietaryinformationthroughvariousimpropermeans, suchasby

solicitingandreceivingthetradesecretsandotherconfidentialandproprietaryinformationfrom
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D  P W O E H T Q I 2 H G J H D T_U  U D NH U  TH R TH U H P VD VLX H U $ LP F NW G LP J  

& 

132. a a a a  Y D U  D  U D NH U  TH R TH U H P VD VLX H  IQ T 2 H G J H D T ITQ O  D E Q W V 8 W P H  * ( ( /  VK TQ W J K  

D E Q W V 8 W N[  * ( ) . &  a a a a a a  Y D U  D NU Q  D  U D NH U  TH R TH U H P VD VLX H  IQ T 2 H G J H D T ITQ O  D E Q W V 9 Q X H O E H T 

2009 throughaboutApril2015.

133. 2 Q VK  a a a a a a  D P G  a a a a  H P VH TH G  LP VQ  Y TLVVH P  D J TH H O H P VU  VQ  TH R TH U H P V 2 H G J H D T 

inconnectionwiththemarketing, sale, anddistributionofBedgear’sproductswithincertain

geographicareas.

134. > R H F LILF D NN[ $ a a a a a a  Y D U  TH S W LTH G  VQ $ D P G  G LG $ U LJ P  D  U D NH U  TH R TH U H P VD VLX H  

agreement and

did, signanadditionalconfidentialityagreement

.

135. a a a a  Y D U  TH S W LTH G  VQ $ D P G  G LG $ U LJ P  D  U D NH U  TH R TH U H P VD VLX H  D J TH H O H P V 

anddid, signanadditional

confidentialityagreement .

136. @ P G H T VK H  D J TH H O H P VU  
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137. @ P G H T VK H  D G G LVLQ P D N F Q P ILG H P VLD NLV[  D J TH H O H P VU  
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138. 2 H G J H D T R H TIQ TO H G  D NN Q I LVU  Q E NLJ D VLQ P U  W P G H T LVU  D J TH H O H P VU  Y LVK  a a a a a a  D P G  

a a a a $ LP F NW G LP J  "Y LVK Q W V NLO LVD VLQ P # E [  "L# R D [ LP J  H D F K  Q I VK H O  VK H LT TH U R H F VLX H  F Q O O LU U LQ P U  LP  

accordancewiththeirrespectiveagreements, and(ii)makingavailabletradesecretsandother

confidentialandproprietaryinformationpursuanttotheseagreements.

139 . 1 F F Q TG LP J N[ $ E Q VK  a a a a a a  D P G  a a a a  Y H TH $ D P G  U VLNN D TH $ W P G H T D P  Q E NLJ D VLQ P  

toprotectandnotdiscloseBedgear’stradesecretsandotherconfidentialandproprietary

information.

140. 5 W TVK H T$ E Q VK  a a a a a a  D P G  a a a a  Y H TH $ D P G  U VLNN D TH $ D Y D TH  Q I VK H LT Q E NLJ D VLQ P  

ofconfidentialitytoBedgear.

141. 7P  D G G LVLQ P $ D U  D  TH U W NV Q I VK H LT NQ P J U VD P G LP J  TH ND VLQ P U K LR  Y LVK  2 H G J H D T$ a a a a a a  

D P G  a a a a  Q Y H G  ILG W F LD T[  G W VLH U  Q I NQ [ D NV[ $ G W H  F D TH $ D P G  J Q Q G  ID LVK  VQ  2 H G J H D T& 

142. Accordingly, byvirtueofsuchfiduciaryduties(aswellastheircontractual

G W VLH U #$ a a a a a a  D P G  a a a a  Y H TH $ D P G  U VLNN D TH $ W P G H T D P  Q E NLJ D VLQ P  VQ  R TQ VH F V D P G  P Q V G LU F NQ U H  

Bedgear’stradesecretsandotherconfidentialandproprietaryinformation.

143. ? K H  IQ TH J Q LP J  G W VLH U  a a a a a a  D P G  a a a a  Q Y H G $ D P G  Q Y H $ VQ  2 H G J H D T Y H TH  

neverwaivedormodified, bycontractorotherwise.
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144. ; X H T VK H  F Q W TU H  Q I 2 H G J H D T_U  TH ND VLQ P U K LR  Y LVK  a a a a a a  D P G  a a a a $ 2 H G J H D T 

G LU F NQ U H G  X D TLQ W U  VTD G H  U H F TH VU  D P G  Q VK H T F Q P ILG H P VLD N D P G  R TQ R TLH VD T[  LP IQ TO D VLQ P  VQ  a a a a a a  

D P G  a a a a $ LP F NW G LP J  "Y LVK Q W V NLO LVD VLQ P # VK H  VTD G H  U H F TH VU  D P G  Q VK H T F Q P ILG H P VLD N D P G  

proprietaryinformationdiscussedabove.

145. 2 H G J H D T G LU F NQ U H G  VK LU  LP IQ TO D VLQ P  VQ  a a a a a a  D P G  a a a a  IQ T VK H  U Q NH  R W TR Q U H  

Q I IW TVK H TLP J  2 H G J H D T_U  E W U LP H U U &  2 H G J H D T VQ Q M  TH D U Q P D E NH  O H D U W TH U  VQ  P Q VLI[  a a a a a a  D P G  

a a a a  VK D V VK H  LP IQ TO D VLQ P  LV G LU F NQ U H G  VQ  VK H O  F Q P U VLVW VH G  VTD G H  U H F TH VU  D P G  Q VK H T F Q P ILG H P VLD N 

andproprietaryinformationthatweresubjecttoprotection, including(withoutlimitation)the

measuressetforthabove.

146. 2 H G J H D T TH D U Q P D E N[  E H NLH X H G  D P G  H Z R H F VH G  VK D V a a a a a a  D P G  a a a a  Y Q W NG  

maintainthesecrecyandconfidentialityofthisinformationandwouldonlyuseitinconnection

Y LVK  F D TT[ LP J  Q W V VK H LT G W VLH U  D U  2 H G J H D T_U  U D NH U  TH R TH U H P VD VLX H U $ Y K LF K  a a a a a a  D P G  a a a a  

wereunderadutytodo.

147. ; P  LP IQ TO D VLQ P  D P G  E H NLH I$ E Q VK  a a a a a a  D P G  a a a a  M P H Y  VK D V VK H  LP IQ TO D VLQ P  

andmaterialsbeingdisclosedand/orprovidedbyBedgearwereconfidentialandproprietary.

148. ; P  LP IQ TO D VLQ P  D P G  E H NLH I$ E Q VK  a a a a a a  D P G  a a a a  Y H TH  ND VH T K LTH G  D P G 'Q T 

engagedbyGlideawaywiththefullknowledgethattheywerebothsalesrepresentativesat

Bedgear.

149 . ; P  LP IQ TO D VLQ P  D P G  E H NLH I$ 6 NLG H D Y D [  K LTH G  D P G 'Q T H P J D J H G  E [  a a a a a a  D P G  

a a a a  LP  Q TG H T VQ  D F S W LTH  D P G  H Z R NQ LV LP IQ TO D VLQ P  VK H [  K D G  NH D TP H G  Y K LNH  Y Q TM LP J  IQ T 2 H G J H D T&  

150. Oninformationandbelief, Glideawayknew thattheinformationitsolicitedand

TH F H LX H G  ITQ O  a a a a a a  D P G  a a a a  F Q P U LU VH G  Q I 2 H G J H D T_U  VTD G H  U H F TH VU  D P G  Q VK H T F Q P ILG H P VLD N 
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andproprietaryinformation. Indeed, someofthedocumentsGlideawayimproperlyacquired

evenweremarkedas“CONFIDENTIAL.”

151. Oninformationandbelief, Glideawayhasobtainedothertradesecretsandother

confidentialandproprietaryinformationofBedgearthroughotherimpropermeans.

152. Oninformationandbelief, GlideawaymisappropriatedandmisusedBedgear’s

tradesecretsandotherconfidentialandproprietaryinformationtoimproperlygainahead-startin

theperformancebeddingmarketandexploitthesubstantialeffortsandresourcesinvestedby

Bedgear.

153. Oninformationandbelief, Glideawayhasimproperlyacquiredandhascontinued

tomisappropriateandmisuseBedgear’stradesecretsandotherconfidentialandproprietary

informationafterM ay11, 2016.

D. SpecificExamplesofGlideaway’sMisappropriationandImproperUse
ofBedgear’sTradeSecretsandProprietaryInformation

154. Below arecertainexamplesofGlideaway’simproperacquisitionanduseof

Bedgear’stradesecretsandotherconfidentialandproprietaryinformation(and, oninformation

andbelief, therearenumerousothers).

155. Oninformationandbelief, thetradesecretsandotherconfidentialandproprietary

informationunlawfullyacquiredandusedbyGlideawayincludeBedgear’sinnovativeproduct

designsandfabrictechnologies, suchasproprietaryfillmaterialsandcoolingfabrics.

156. Forexample,
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157. 1 U  D P Q VK H T H Z D O R NH $ 

.

160. Oninformationandbelief, thetradesecretsandotherconfidentialandproprietary

informationunlawfullyacquiredandusedbyGlideawayalsoincludeBedgear’sproductpricing

andpricingstrategies.

161. 5 Q T H Z D O R NH $ 
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163. Similarly,

164. 1 U  D P Q VK H T H Z D O R NH $ 
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165. Asyetanotherexample,

166. Oninformationandbelief, thetradesecretsandotherconfidentialandproprietary

informationunlawfullyacquiredandusedbyGlideawayincludeBedgear’sconfidential

marketingmaterialsandproductspecificationsandliterature.

167. 5 Q T H Z D O R NH $ 

168. Oninformationandbelief, thetradesecretsandotherconfidentialandproprietary

informationunlawfullyacquiredandusedbyGlideawayalsoincludeBedgear’sbusinessplans

andstrategies, suchaspotentialnew products, productrelationshipsandproductlines, salesand

distributiontechniques, andsalestrainingprocesses.

169 .  5 Q T H Z D O R NH $ 

Case 2:15-cv-06759-KAM-AKT   Document 69   Filed 06/12/17   Page 38 of 68 PageID #: 1057



39
19 87021

170.

172. 1 G G LVLQ P D NN[ $ 
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173. Asanotherexample

174. Oninformationandbelief, thetradesecretsandotherconfidentialandproprietary

informationunlawfullyacquiredandusedbyGlideawayincludeBedgear’ssalesanddistribution

dataandinformation, suchasproductprioritizationandproductselection(e.g., basedonwhich

productswereandwerenotsuccessfulandprofitableinthemarketplace)andcustomer

preferencesanddemands.

175. 5 Q T H Z D O R NH $ 

176. Asanotherexample,
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177.

GlideawaywaswellawarethattheBedgearinformationitwasobtainingfrom

a a a a $ a a a a a a $ D P G  "Q P  LP IQ TO D VLQ P  D P G  E H NLH I# Q VK H TU  Y D U  F Q P ILG H P VLD N D P G  R TQ R TLH VD T[ $ D P G  

waswellawareofitsvalueandimportancetoBedgear.

178.

181. Bedgearhasbeen, andcontinuestobe, harmedbyGlideaway’smisappropriation

andmisuseofBedgear’stradesecretsandotherconfidentialandproprietaryinformationina

waythatcannotberemediedbymonetarydamagesalone. Glideawayhasreceivedsubstantial

revenueandincreasedmarketsharebyunlawfullycopyingBedgear’stradesecretsandother

confidentialandproprietarytodevelop, market, sellanddistributeproductswithouthavingto
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incurthecostsofindependentlydevelopingbusinessplansandmarketingstrategiesfor

launchingandcommercializingtheseproducts.

182. Oninformationandbelief, Glideaway’smisconducthasresultedin(amongother

things)Bedgearlosingsalesand/orbeingforcedtolowerprices.

183. Oninformationandbelief, Glideawayisawareof–andevenproudof–theharm

itiscausingtoBedgearthroughitsmisconduct.

184. Oninformationandbelief, Glideaway’smisappropriationandmisuseof

Bedgear’stradesecretsandotherconfidentialandproprietaryinformationhascaused, andwill

continuetocause, Bedgeartosufferirreparableharm dueto(amongotherthings)interference

withBedgear’scustomerrelationshipsandcontractsandlostbusinessopportunities. Dueto

(amongotherthings)thedifficultyinpredictingwhether, ifatall, Bedgearcanrecoverthis

marketshare, Bedgear’sharm cannotbecompensatedbypaymentofmonetarydamagesalone.

CO UNT I

(Infringem entofU.S. PatentNo. 8,646,134)

185. Bedgearincorporatesbyreferenceandreallegestheavermentssetforthinthe

precedingparagraphs.

186. OnFebruary11, 2014, theUSPTO dulyandlegallyissuedthe’134 Patent.

Bedgearistheowner, byassignment, ofallright, title, andinterestinandtothe’134 Patent,

includingtherighttorecoverdamagesforpastandfutureinfringement.
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187. Glideawayhasinfringedandcontinuestoinfringethe’134 PatentinthisDistrict

andthroughouttheUnitedStatesinviolationof35 U.S.C. §271 bymaking, using, selling,

offeringforsale, importingand/orcausingotherstomake, use, sell, offerforsaleand/orimport,

oneormoreoftheAccusedProductsthatpracticeoneormoreclaimsofthe’134 Patent.

188. Forexample, Glideawayhasinfringedandcontinuestoinfringethe’134 Patent

bymaking, using, selling, offeringforsale, and/orimportingitsSleepharmonyRevolutionTech

Pillow products, including, butnotlimitedto, itsInspire, Intrigue, Vitalize, Velocity, and

Triumphpillow products, thatincludeeachandeveryfeaturerecitedinatleastclaims1-5, 11,

12, and16 ofthe’134 Patent.

189 . AsadirectandproximateresultofGlideaway’sinfringementofthe’134 Patent,

Bedgearhassufferedandcontinuestosufferdamage. Bedgearisentitledtorecoverdamages

from Glideawaytocompensateforsuchinfringement, inanamounttobedeterminedattrial.

19 0. GlideawayhashadactualknowledgeofeachoftheAssertedPatentssinceatleast

November25, 2015, whenBedgearsentalettertoGlideaway’sPresident, CarmiFredman,

whichidentifiedeachoftheAssertedPatentsanddescribedGlideaway’sinfringingconduct.

BasedontheactualnoticesetforthinthisNovember25, 2015 letter, atleast, Glideaway’s

ongoingactsofinfringementoftheAssertedPatentshavebeencommittedandarebeing

committedwithfullknowledgeofBedgear’srightsinthosepatents, andGlideawayhasacted

andiscontinuingtoactdespiteanobjectivelyhighlikelihoodthatitsactionsconstitute

infringementofthosepatentsandGlideawayknew orshouldhaveknownofthatobjectively

highrisk. AtleastsinceitsreceiptoftheNovember25, 2015 letter, Glideaway’sactsconstitute

willfulanddeliberateinfringementoftheAssertedPatents.
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19 1. Inaddition, basedonGlideaway’sresponsestointerrogatories, Glideawaywas

awareofatleastoneoftheAssertedPatentsasearlyasNovember2014. Glideaway’songoing

actsofinfringementofatleasttheAssertedPatent(s)itadmitstohavinglearnedofbyatleast

November2014, havebeencommittedandarebeingcommittedwithfullknowledgeof

Bedgear’srightsinthosepatents, andGlideawayhasactedandiscontinuingtoactdespitean

objectivelyhighlikelihoodthatitsactionsconstituteinfringementofthosepatentsand

Glideawayknew orshouldhaveknownofthatobjectivelyhighrisk. Accordingly, atleastsince

November2014, Glideaway’sactsconstitutewillfulanddeliberateinfringementofatleastthe

AssertedPatentsitadmitstohavinglearnedofbythatdate.

19 2. Totheextentthatfactsuncoveredduringdiscoveryshow thatGlideaway’spast

infringementofthe’134 Patenthasbeenwillful, Bedgearreservestherighttoseekenhanced

damagesunder35 U.S.C. §284, aswellasreasonableattorneys’feesandcosts.

19 3. TheactsofinfringementbyGlideawayidentifiedhereinhavecausedandwill

continuetocauseirreparableinjurytoBedgear, forwhichithasnoadequateremedyatlaw,

unlessanduntilGlideawayisenjoinedfrom furtherinfringementbythisCourtinaccordance

with35 U.S.C. §283. Consideringthecompetitiverelationshipandbalanceofthehardships

betweentheparties, aremedyinequity, suchasapermanentinjunctioniswarrantedandwould

beinthepublicinterest.

CO UNT II

(Infringem entofU.S. PatentNo. 8,887,332)

19 4. Bedgearincorporatesbyreferenceandreallegestheavermentssetforthinthe

precedingparagraphs.
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19 5. OnNovember18, 2014, theUSPTO dulyandlegallyissuedthe’332 Patent.

Bedgearistheowner, byassignment, ofallright, title, andinterestinandtothe’332 Patent,

includingtherighttorecoverdamagesforpastandfutureinfringement.

19 6. Glideawayhasinfringedandcontinuestoinfringethe’332 PatentinthisDistrict

andthroughouttheUnitedStatesinviolationof35 U.S.C. §271 bymaking, using, selling,

offeringforsale, importingand/orcausingotherstomake, use, sell, offerforsaleand/orimport,

oneormoreoftheAccusedProductsthatpracticeoneormoreclaimsofthe’332 Patent.

19 7. Forexample, Glideawayhasinfringedandcontinuestoinfringethe’332 Patent

bymaking, using, selling, offeringforsale, and/orimportingitsSleepharmonyRevolutionTech

Pillow products, including, butnotlimitedto, itsInspire, Legend, Intrigue, Vitalize, Velocity,

andTriumphpillow products, thatincludeeachandeveryfeaturerecitedinatleastclaims1-6, 8-

10, 13, 15, 16, 20, 22, 23, 28, 33, and34 ofthe’332 Patent.

19 8. AsadirectandproximateresultofGlideaway’sinfringementofthe’332 Patent,

Bedgearhassufferedandcontinuestosufferdamage. Bedgearisentitledtorecoverdamages

from Glideawaytocompensateforsuchinfringement, inanamounttobedeterminedattrial.

19 9 . Assetforthabove, sinceatleastNovember2015 andatleastasearlyas

November2014 withrespecttooneoftheAssertedPatents, Glideaway’songoingactsof

infringementofthe’332 Patenthavebeencommittedandarebeingcommittedwithfull

knowledgeofBedgear’srightsinthe’332 Patent, andGlideawayhasactedandiscontinuingto

actdespiteanobjectivelyhighlikelihoodthatitsactionsconstituteinfringementofthe’332

PatentandGlideawayknew orshouldhaveknownofthatobjectivelyhighrisk. Therefore, at

leastsinceNovember2015 (andsinceNovember2014 withrespecttoatleastoneofthe

AssertedPatents), Glideaway’sactsconstitutewillfulanddeliberateinfringement.
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200. Totheextentthatfactsuncoveredduringdiscoveryshow thatGlideaway’spast

infringementofthe’332 Patenthasbeenwillful, Bedgearreservestherighttoseekenhanced

damagesunder35 U.S.C. §284, aswellasreasonableattorneys’feesandcosts.

201. TheactsofinfringementbyGlideawayidentifiedhereinhavecausedandwill

continuetocauseirreparableinjurytoBedgear, forwhichithasnoadequateremedyatlaw,

unlessanduntilGlideawayisenjoinedfrom furtherinfringementbythisCourtinaccordance

with35 U.S.C. §283. Consideringthecompetitiverelationshipandbalanceofthehardships

betweentheparties, aremedyinequity, suchasapermanentinjunctioniswarrantedandwould

beinthepublicinterest.

CO UNT III

(Infringem entofU.S. PatentNo. 9 ,015,883)

202. Bedgearincorporatesbyreferenceandreallegestheavermentssetforthinthe

precedingparagraphs.

203. OnApril28, 2015, theUSPTO dulyandlegallyissuedthe’883 Patent. Bedgear

istheowner, byassignment, ofallright, title, andinterestinandtothe’883 Patent, includingthe

righttorecoverdamagesforpastandfutureinfringement.

204. Glideawayhasinfringedandcontinuestoinfringethe’883 PatentinthisDistrict

andthroughouttheUnitedStatesinviolationof35 U.S.C. §271 bymaking, using, selling,

offeringforsale, importingand/orcausingotherstomake, use, sell, offerforsaleand/orimport,

oneormoreoftheAccusedProductsthatpracticeoneormoreclaimsofthe’883 Patent.

205. Forexample, Glideawayhasinfringedandcontinuestoinfringethe’883 Patent

bymaking, using, selling, offeringforsale, and/orimportingitsSleepharmonyRevolutionTech
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Pillow products, including, butnotlimitedto, itsInspire, Legend, Intrigue, Vitalize, Velocity,

andTriumphpillow products, thatincludeeachandeveryfeaturerecitedinatleastclaims1-10,

12, 14, and17-19 ofthe’883 Patent.

206. AsadirectandproximateresultofGlideaway’sinfringementofthe’883 Patent,

Bedgearhassufferedandcontinuestosufferdamage. Bedgearisentitledtorecoverdamages

from Glideawaytocompensateforsuchinfringement, inanamounttobedeterminedattrial.

207. Assetforthabove, sinceatleastNovember2015 andatleastasearlyas

November2014 withrespecttooneoftheAssertedPatents, Glideaway’songoingactsof

infringementofthe’332 Patenthavebeencommittedandarebeingcommittedwithfull

knowledgeofBedgear’srightsinthe’332 Patent, andGlideawayhasactedandiscontinuingto

actdespiteanobjectivelyhighlikelihoodthatitsactionsconstituteinfringementofthe’332

PatentandGlideawayknew orshouldhaveknownofthatobjectivelyhighrisk. Therefore, at

leastsinceNovember2015 (andsinceNovember2014 withrespecttoatleastoneofthe

AssertedPatents), Glideaway’sactsconstitutewillfulanddeliberateinfringement.

208. Totheextentthatfactsuncoveredduringdiscoveryshow thatGlideaway’spast

infringementofthe’883 Patenthasbeenwillful, Bedgearreservestherighttoseekenhanced

damagesunder35 U.S.C. §284, aswellasreasonableattorneys’feesandcosts.

209 . TheactsofinfringementbyGlideawayidentifiedhereinhavecausedandwill

continuetocauseirreparableinjurytoBedgear, forwhichithasnoadequateremedyatlaw,

unlessanduntilGlideawayisenjoinedfrom furtherinfringementbythisCourtinaccordance

with35 U.S.C. §283. Consideringthecompetitiverelationshipandbalanceofthehardships

betweentheparties, aremedyinequity, suchasapermanentinjunctioniswarrantedandwould

beinthepublicinterest.
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COUNT IV

(Infringem entofU.S. PatentNo. 9 ,155,408)

210. Bedgearincorporatesbyreferenceandreallegestheavermentssetforthinthe

precedingparagraphs.

211. OnOctober13, 2015, theUSPTO dulyandlegallyissuedthe’408 Patent.

Bedgearistheowner, byassignment, ofallright, title, andinterestinandtothe’408 Patent,

includingtherighttorecoverdamagesforpastandfutureinfringement.

212. Glideawayhasinfringedandcontinuestoinfringethe’408 PatentinthisDistrict

andthroughouttheUnitedStatesinviolationof35 U.S.C. §271 bymaking, using, selling,

offeringforsale, importingand/orcausingotherstomake, use, sell, offerforsaleand/orimport,

oneormoreoftheAccusedProductsthatpracticeoneormoreclaimsofthe’408 Patent.

213. Forexample, Glideawayhasinfringedandcontinuestoinfringethe’408 Patent

bymaking, using, selling, offeringforsale, and/orimportingitsSleepharmonyRevolutionTech

Pillow products, including, butnotlimitedto, itsLegendpillow product, thatincludeeachand

everyfeaturerecitedinatleastclaim 12 ofthe’408 Patent.

214. AsadirectandproximateresultofGlideaway’sinfringementofthe’408 Patent,

Bedgearhassufferedandcontinuestosufferdamage. Bedgearisentitledtorecoverdamages

from Glideawaytocompensateforsuchinfringement, inanamounttobedeterminedattrial.

215. Assetforthabove, sinceatleastNovember2015 andatleastasearlyas

November2014 withrespecttooneoftheAssertedPatents, Glideaway’songoingactsof

infringementofthe’332 Patenthavebeencommittedandarebeingcommittedwithfull

knowledgeofBedgear’srightsinthe’332 Patent, andGlideawayhasactedandiscontinuingto

actdespiteanobjectivelyhighlikelihoodthatitsactionsconstituteinfringementofthe’332
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PatentandGlideawayknew orshouldhaveknownofthatobjectivelyhighrisk. Therefore, at

leastsinceNovember2015 (andsinceNovember2014 withrespecttoatleastoneofthe

AssertedPatents), Glideaway’sactsconstitutewillfulanddeliberateinfringement.

216. Totheextentthatfactsuncoveredduringdiscoveryshow thatGlideaway’spast

infringementofthe’408 Patenthasbeenwillful, Bedgearreservestherighttoseekenhanced

damagesunder35 U.S.C. §284, aswellasreasonableattorneys’feesandcosts.

217. TheactsofinfringementbyGlideawayidentifiedhereinhavecausedandwill

continuetocauseirreparableinjurytoBedgear, forwhichithasnoadequateremedyatlaw,

unlessanduntilGlideawayisenjoinedfrom furtherinfringementbythisCourtinaccordance

with35 U.S.C. §283. Consideringthecompetitiverelationshipandbalanceofthehardships

betweentheparties, aremedyinequity, suchasapermanentinjunctioniswarrantedandwould

beinthepublicinterest.

COUNT V

(FederalTradem ark Infringem ent–15 U.S.C. §1114)

218. Bedgearincorporatesbyreferenceandreallegestheavermentssetforthinthe

precedingparagraphs.

219 . Bedgear’sAIR -X trademarkisfederallyregisteredwiththeUSPTO . SeeExhibit

E (Reg. No. 4102529 ).

220. TheAIR -X trademarkisusedincommerceandisinherentlydistinctive, andhas

alsoacquiredsubstantialsecondarymeaninginthemarketplace.

221. Glideaway’suseofAIR + formeshpanelsusedformakingbeddingproducts,

whicharebeingsoldincommerce, isnearlyidenticaltoBedgear’sAIR -X markforventilated
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panelsusedformakingbeddingproducts. Glideaway’smanufacture, distribution, saleand

promotionofAIR + islikelytodeceive, mislead, andconfusetherelevantpublic. Consumers

seeingAIR + inthemarketplacewilllikelybelievethatitcomesfrom, issponsoredorlicensed

by, orisassociatedoraffiliatedwith, Bedgear’sAIR-X lineofproducts.

222. Oninformationandbelief, Glideaway’sinfringementhasbeendonewillfullyand

knowingly, andGlideawayhasprofitedandbeenunjustlyenrichedbythisunlawfulconductor

standstoprofitfrom thisunlawfulconduct.

223. AsaproximateresultoftheactsofGlideawayasallegedherein, Bedgearhas

sufferedandwillcontinuetosuffergreatdamagetoitsbusiness, goodwill, reputation, and

profits, whileGlideawayprofitsatBedgear’sexpense, inanamountthatcannotbeascertainedat

thistime, leavingBedgearwithnoadequateremedyatlaw.

224. Glideaway’sdeceptivemarketingandsalespracticesinconnectionwithitsAIR +

beddingproductsconstituteinfringementoftheregisteredAIR-X trademark, inviolationof15

U.S.C. §1114.

225. Byreasonoftheforegoing, Bedgearisentitledtoinjunctivereliefagainst

Glideaway, restrainingGlideawayfrom anyfurtheractsoftrademarkinfringementand, after

trial, recoveryofanyprovabledamages.

COUNT VI

(FederalUnfair Com petition –15 U.S.C. §1125(a))

226. Bedgearincorporatesbyreferenceandreallegestheavermentssetforthinthe

precedingparagraphs.
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227. Glideaway’sunauthorizeduseoftheAIR + markinconnectionwithbedding

productsandservicesanditsdistributionandsaleofsuchproductsandservicesconstituteafalse

designationoforigin, orfalseormisleadingrepresentationoffactwhichislikelytocause

confusion, ortocausemistake,ortodeceiveastotheaffiliation, connectionorassociationof

GlideawaywithBedgear’sAIR -X mark, orastotheorigin, sponsorshiporapprovalof

Glideaway’scommercialactivitiesbyBedgear, andasaconsequence, arelikelytodivertand

havedivertedcustomersawayfrom Bedgear.

228. BedgearhasnocontroloverthenatureandqualityofGlideaway’sgoodsand

services. Anyfailure, neglectordefaultbyGlideawayinprovidingsuchgoodsorserviceswill

reflectadverselyonBedgearasthebelievedsourceoforiginthereof, hamperingsubstantial

effortsbyBedgeartocontinuetoprotectitsoutstandingreputationforhighqualitygoodsand

services, resultinginlossofsalesthereofandtheconsiderableexpendituretopromoteits

productsandservicesundertheAIR-X mark, alltotheirreparableharm ofBedgear.

229 . Oninformationandbelief, Glideaway’sactsoffalsedesignationoforiginhave

beendonewillfullyandknowingly, andGlideawayhasprofitedandbeenunjustlyenrichedby

thisunlawfulconductorstandstoprofitfrom thisunlawfulconduct.

230. Glideaway’sdeceptivemarketingandsalespracticesinconnectionwithitsAIR +

beddingproductsconstitutefalsedesignationoforigininviolationof15 U.S.C. §1125(a).

231. Byreasonoftheforegoing, Bedgearisentitledtoinjunctivereliefagainst

Glideaway, restrainingGlideawayfrom anyfurtheractsoffalsedesignationoforiginand, after

trial, recoveryofanyprovabledamages.
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CO UNT VII

(FederalTradem ark Dilution –15 U.S.C. §1125(c))

232. Bedgearincorporatesbyreferenceandreallegestheavermentssetforthinthe

precedingparagraphs.

233. TheAIR -X markisdistinctiveandfamous, andbecamefamouspriorto

Glideaway’sfirstunauthorizeduseofAIR+ inconnectionwithGlideaway’sgoodsandservices.

234. Glideaway’sunauthorizeduseof, anddistribution, andsaleofproductsand

servicesbearingtheAIR + markhavecausedandarecontinuingtocauseactualdilutionofthe

distinctivequalityofBedgear’sAIR -X mark.

235. Oninformationandbelief, GlideawaywillfullyintendedtotradeonBedgear’s

reputationand/ortocausedilutionofBedgear’sAIR -X mark.

236. Glideaway’sdeceptivemarketingandsalespracticesinconnectionwithitsAIR +

beddingproductsblurandtarnishthedistinctivenessofthefamousAIR -X trademark.

237. Glideaway’sdilutionhascausedandwillcontinuetocauseBedgearirreparable

harm unlessenjoinedbythisCourt.

CO UNT VIII

(Com m on Law Tradem ark Infringem entUnde r New York Law )

238. Bedgearincorporatesbyreferenceandreallegestheavermentssetforthinthe

precedingparagraphs.

239 . Glideaway’sunauthorizeduse, advertising, marketing, andsaleofproductsand

servicesundertheAIR + markandvariantsthereofarelikelytocauseconfusionwithBedgear’s

AIR -X mark, andtodeceiveastothesourceororiginofGlideaway’sgoodsorservices.
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240. Oninformationandbelief, Glideaway’sinfringementhasbeenwithknowledgeof

Bedgear’srightsandinbadfaith.

241. TheactsofGlideawayasdescribedaboveconstitutetrademarkinfringement

underNew Yorkcommonlaw, aspreservedbyN.Y. Gen. Bus. Law §360-o.

242. Glideaway’sactsdescribedabovehaveirreparablyharmedBedgear, andwill

continuetocauseirreparableharm toBedgear, includingtoitsvaluablereputationandgoodwill,

suchthatBedgearhasnoadequateremedyatlaw.

COUNT IX

(Unfair Com petition –R elated to Palm ing O ff–Under New York Law )

243. Bedgearincorporatesbyreferenceandreallegestheavermentssetforthinthe

precedingparagraphs.

244. Glideaway’sunauthorizeduse, advertising, marketing, andsaleofproductsand

servicesundertheAIR + markandvariantsthereof, asdescribedabove, arelikelytocause

confusionandtodeceivethepublicintobelievingfalselythatGlideaway’sgoodsorservicesare

associatedwithBedgear’sAIR-X markororiginatefrom oraresoldsponsoredorapprovedby

Bedgear. GlideawayhasunfairlycompetedwithBedgearinviolationofNew Yorkcommon

law.

245. Oninformationandbelief, Glideaway’sactsoffalsedesignationoforiginhave

beendonewillfullyandknowinglyandinbadfaith, andGlideawayhasprofitedandbeen

unjustlyenrichedbythisunlawfulconductorstandtoprofitfrom thisunlawfulconduct.
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246. TheactsofGlideawayasdescribedaboveconstituteunfaircompetitionin

violationofBedgear’srightsunderNew YorkStatecommonlaw, aspreservedbyN.Y. Gen.

Bus. Law §360-o.

247. AsaresultofGlideaway’smisconduct(describedabove), Bedgearhasbeen

harmed.

248. Glideaway’smisconducthasirreparablyharmedBedgear, andwillcontinueto

causeirreparableharm toBedgear, includingtoitsvaluablereputationandgoodwill, suchthat

Bedgearhasnoadequateremedyatlaw.

COUNT X

(Deceptive Acts and Practices Under New York Statutory Law )

249 . Bedgearincorporatesbyreferenceandreallegestheavermentssetforthinthe

precedingparagraphs.

250. Oninformationandbelief, Glideaway’sunauthorizeduse, advertising, marketing,

andsaleofproductsandservicesundertheAIR + markandvariantsthereofinthecourseofits

business, asdescribedabove, havecreatedandwillcontinuetocreateconfusionor

misunderstandinginthemarketplaceastothesource, sponsorship, orapprovalbyBedgearof

Glideaway’sgoodsorservicesinviolationofNew YorkGeneralBusinessLaw §349 .

251. Oninformationandbelief, Glideaway’sunauthorizeduse, advertising, marketing,

andsaleofproductsandservicesundertheAIR + markandvariantsthereofinthecourseofits

business, asdescribedabove, havecreatedandwillcontinuetocreateconfusionor

misunderstandinginthemarketplaceastotheaffiliation, connection, orassociationof
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Glideaway’sgoodsandserviceswiththoseofBedgearinviolationofNew YorkGeneral

BusinessLaw §349 .

252. Oninformationandbelief, Glideaway’sactsofdeceptivetradepracticeshave

beendonewillfullyandknowingly, forwhichBedgearisentitledtorelief

253. Glideaway’sconductisorientedanddirectedtowardsconsumers, isdeceptiveor

misleadinginamaterialway, and, oninformationandbelief, iscausingharm toconsumersand

thepublicinterest.

254. BedgearhassufferedinjuryasaresultofGlideaway’spastmisconduct(described

above).

255. Glideaway’songoingmisconducthasirreparablyharmedBedgear, andwill

continuetocauseirreparableharm toBedgear, includingtoitsvaluablereputationandgoodwill,

suchthatBedgearhasnoadequateremedyatlaw.

COUNT XI

(Tradem ark Dilution Under New York Statutory Law )

256. Bedgearincorporatesbyreferenceandreallegestheavermentssetforthinthe

precedingparagraphs.

257. Oninformationandbelief, Glideaway’sunauthorizeduse, advertising, marketing,

andsaleofproductsandservicesundertheAIR + markandvariantsthereof, asdescribedabove,

hascausedandwillcontinuetocausealikelihoodofinjurytoBedgear’sbusinessreputation

and/ordilutionofthedistinctivequalityofBedgear’sAIR-X markinviolationofNew York

GeneralBusinessLaw §360-l.
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258. Oninformationandbelief, GlideawaywillfullyintendedtotradeonBedgear’s

reputationand/ortocausedilutionofBedgear’sAIR -X mark.

259 . Glideaway’sactsandthedilutionofBedgear’smarksdiscussedabovehave

causedandwillcontinuetocauseBedgearirreparableharm unlessenjoinedbythisCourt.

CO UNT XII

(Violation ofDefend Trade Secrets Act)

260. Bedgearincorporatesbyreferenceandreallegestheavermentssetforthinthe

precedingparagraphs.

261. Bedgearownsandpossessescertaintradesecrets, asallegedabove.

262. Bedgear’stradesecretsrelatetoproductsandservicesused, sold, shippedand/or

orderedin, orintendedtobeused, sold, shippedand/ororderedin, interstateorforeign

commerce.

263. Bedgearhastakenreasonablemeasurestokeepsuchinformationsecretand

confidential.

264. Asaresultofthesemeasures, Bedgear’stradesecretsarenotavailableforothers

inthebeddingindustry–oranyotherindustry–tousethroughanylegitimatemeans.

265. Bedgear’stradesecretsderiveindependenteconomicvaluefrom notbeing

generallyknownto, andnotbeingreadilyascertainablethroughpropermeansby, anotherperson

whocouldobtaineconomicvaluefrom thedisclosureoruseoftheinformation.

266. 2 Q VK  a a a a a a  D P G  a a a a  Y H TH $ D P G  D TH $ W P G H T D  G W V[ $ E [  F Q P VTD F V D P G  E [  X LTVW H  

oftheirdutiesofloyaltyandgoodfaithtoBedgeartoprotectBedgear’stradesecretsandother

confidentialandproprietaryinformation.
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267. Oninformationandbelief, GlideawayimproperlyacquiredBedgear’strade

U H F TH VU  ITQ O  a a a a a a  D P G  a a a a  "D O Q P J  Q VK H TU #$ E Q VK  Q I Y K Q O  Y H TH  W P G H T D  G W V[  VQ  R TH U H TX H  

theconfidentialityofsuchinformation.

268. AtleastcertainofthedocumentsGlideawayimproperlyobtainedwerelabeledas

confidential.

269 . Glideawayknew orhadreasontoknow thattheinformationdisclosedbyBedgear

VQ  a a a a a a  D P G  a a a a  Y D U  F Q P ILG H P VLD N D P G  R TQ R TLH VD T[  D P G  Y D U  LP VH P G H G  VQ  E H  W U H G  U Q NH N[  IQ T 

thefurtheranceofBedgear’sbusinessinthemarketplace.

270. Accordingly, GlideawayobtainedBedgear’stradesecrets, withoutconsent, by

impropermeans, including(withoutlimitation)throughbreachofadutytomaintainthesecrecy

ofsuchinformation.

271. Oninformationandbelief, Glideawayhasusedandmisappropriated, and

continuestouseandmisappropriate, Bedgear’stradesecrets, withoutconsent, byimproper

means, including(withoutlimitation)throughbreachofadutytomaintainthesecrecyofsuch

information.

272. Oninformationandbelief, Glideawayhasimproperlyacquiredandusedatleast

certainofBedgear’stradesecretsafterMay11, 2016.

273. Oninformationandbelief, ifGlideawayisnotenjoined, Glideawaywillcontinue

tomisappropriateanduseBedgear’stradesecretinformationforitsownbenefitandto

Bedgear’sdetriment.

274. Glideawaymisusedthisinformationforthepurposeofobtainingacompetitive

advantageinthemarketplaceattheexpenseofBedgear.
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275. Oninformationandbelief, Glideaway’sactshavebeendonewillfully, knowingly,

andmaliciously, andGlideawayhasprofitedandbeenunjustlyenrichedbythisunlawful

conductorstandstoprofitfrom thisunlawfulconduct.

276. Giventheforegoing, GlideawayisliabletoBedgearundertheDefendTrade

SecretsAct, including(interalia)18 U.S.C. §1836 and1839 .

277. AsaresultofGlideaway’smisconduct(describedabove), Bedgearhasbeen

harmed.

278. Inaddition, Glideaway’songoingmisconducthasirreparablyharmedBedgear,

andwillcontinuetocauseirreparableharm toBedgear, suchthatBedgearhasnoadequate

remedyatlaw.

CO UNT XIII

(Violation ofM issouri Trade Secrets Act, §417.50 R .S. M o. etseq.)

279 . Bedgearincorporatesbyreferenceandreallegestheavermentssetforthinthe

precedingparagraphs.

280. Bedgearownsandpossessescertaintradesecrets, asallegedabove.

281. Bedgear’stradesecretsderiveindependenteconomicvaluefrom notbeing

generallyknown.

282. Bedgearhastakenreasonablemeasurestokeepsuchinformationsecretand

confidential.

283. 2 Q VK  a a a a a a  D P G  a a a a  Y H TH  W P G H T D  G W V[ $ E [  F Q P VTD F V D P G  E [  X LTVW H  Q I VK H LT 

dutiesofloyaltyandgoodfaithtoBedgear, toprotectBedgear’stradesecrets.
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284. Bedgear’stradesecretsgiveBedgearanopportunitytoobtainanadvantageover

competitorswhodonotknow oruseit.

285. GlideawayobtainedBedgear’stradesecrets, withoutconsent, byimpropermeans,

including(withoutlimitation)throughbreachofadutytomaintainthesecrecyofsuch

information.

286. AtleastcertainofthedocumentsGlideawayimproperlyobtainedwerelabeledas

confidential.

287. AtthetimeGlideawayobtainedBedgear’stradesecrets, Glideawayknew orhad

reasontoknow thatknowledgeofthisinformationwasderivedfrom orthroughpersons

"LP F NW G LP J $ Y LVK Q W V NLO LVD VLQ P $ a a a a a a  D P G  a a a a # Y K Q  K D G  W VLNL\ H G  LO R TQ R H T O H D P U  VQ  

acquireitorwhoowedadutytoBedgeartomaintainitssecrecyorlimititsuse.

288. Oninformationandbelief, Glideawayhasimproperlyacquired, usedand

misappropriated, andcontinuestouseandmisappropriate, Bedgear’stradesecrets, without

consent, byimpropermeans, including(withoutlimitation)throughbreachofadutytomaintain

thesecrecyofsuchinformation.

289 . Oninformationandbelief, Glideaway’sactshavebeendonewillfullyand

knowingly, andGlideawayhasprofitedandhasbeenunjustlyenrichedbythisunlawfulconduct

orstandstoprofitfrom thisunlawfulconduct.

29 0. Giventheforegoing, Glideawayhasviolated, andisliabletoBedgearunder, the

MissouriTradeSecretsAct, §417.50 R.S. Mo. etseq.

29 1. AsaresultofGlideaway’smisconduct(describedabove), Bedgearhasbeen

harmed.
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29 2. Inaddition, Glideaway’songoingmisconducthasirreparablyharmedBedgear,

andwillcontinuetocauseirreparableharm toBedgear, suchthatBedgearhasnoadequate

remedyatlaw.

COUNT XIV

(M isappropriation ofTrade Secrets under New York Law )

29 3. Bedgearincorporatesbyreferenceandreallegestheavermentssetforthinthe

precedingparagraphs.

29 4. IntheeventthatitisdeterminedthatMissourilaw doesnotapplytothe

misappropriationofBedgear’stradesecrets, asdescribedabove, GlideawayisliabletoBedgear

formisappropriationoftradesecretsunderNew Yorklaw, assetforthbelow.

29 5. Bedgearownsandpossessescertaintradesecrets, asallegedabove

29 6. Bedgearusesitstradesecretsinitsbusiness.

29 7. Bedgear’stradesecretsgiveBedgearanopportunitytoobtainanadvantageover

competitorswhodonotknow orusethem.

29 8. 2 Q VK  a a a a a a  D P G  a a a a  Y H TH  W P G H T D  G W V[ $ E [  F Q P VTD F V D P G  E [  X LTVW H  Q I VK H LT 

dutiesofloyaltyandgoodfaithtoBedgeartoprotectBedgear’stradesecrets.

29 9 . GlideawayobtainedBedgear’stradesecrets, withoutconsent, byimpropermeans,

including(withoutlimitation)throughbreachofadutytomaintainthesecrecyofsuch

information.

300. AtleastcertainofthedocumentsGlideawayimproperlyobtainedwerelabeledas

confidential.
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301. AtthetimeGlideawayobtainedBedgear’stradesecrets, Glideawayknew orhad

reasontoknow thatknowledgeofthisinformationwasderivedfrom orthroughpersons

"LP F NW G LP J $ Y LVK Q W V NLO LVD VLQ P $ a a a a a a  D P G  a a a a # Y K Q  K D G  W VLNL\ H G  LO R TQ R H T O H D P U  VQ  

acquireitorwhoowedadutytoBedgeartomaintainitssecrecyorlimititsuse.

302. Glideawayhasimproperlyacquired, usedandmisappropriated, andcontinuesto

useandmisappropriate, Bedgear’stradesecrets, withoutconsent, byimpropermeans, including

(withoutlimitation)throughbreachofadutytomaintainthesecrecyofsuchinformation.

303. Oninformationandbelief, Glideaway’sactshavebeendonewillfullyand

knowingly, andGlideawayhasprofitedandhasbeenunjustlyenrichedbythisunlawfulconduct

orstandstoprofitfrom thisunlawfulconduct.

304. AsaresultofGlideaway’smisconduct(describedabove), Bedgearhasbeen

harmed.

305. Inaddition, Glideaway’songoingmisconducthasirreparablyharmedBedgear,

andwillcontinuetocauseirreparableharm toBedgear, suchthatBedgearhasnoadequate

remedyatlaw.

CO UNT XV

(Unfair Com petition –R elated to Bedgear’s Confid ential
and Proprietary Inform ation –under M issouri or New York Law )

306. Bedgearincorporatesbyreferenceandreallegestheavermentssetforthinthe

precedingparagraphs.

307. Intheevent, andtotheextent, thatBedgear’stradesecretsandotherconfidential

andproprietaryinformation, asdescribedabove, aredeterminednottobetradesecrets,

GlideawayisliabletoBedgearforunfaircompetitionassetforthbelow.
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308. Oninformationandbelief, GlideawaymisappropriatedBedgear’ssignificant

labors, skills, expendituresandgoodwillforthecommercialadvantageandbenefitofGlideaway

byunlawfullyacquiringandusingBedgear’sconfidentialandproprietaryinformationinorderto

developandmarketacopycatlineofperformancebeddingproducts, usurpthegoodwilland

brandrecognitionBedgearhasachievedforitsproducts, andinterferewithBedgear’sbusiness

relationships.

309 . Glideaway’sacquisitionanduseofBedgear’sconfidentialandproprietary

informationhasbeenwithoutconsentandbyimpropermeans, including(withoutlimitation)

throughbreachofadutytomaintainthesecrecyofsuchinformation.

310. Oninformationandbelief, Glideaway’sactsofmisappropriationhavebeendone

willfullyandknowinglyandinbadfaith, andGlideawayhasprofitedandbeenunjustlyenriched

bythisunlawfulconductorstandtoprofitfrom thisunlawfulconduct.

311. TheactsofGlideawayasdescribedaboveconstituteunfaircompetitionunder

MissouriorNew Yorklaw.

312. AsaresultofGlideaway’smisconduct(describedabove), Bedgearhasbeen

harmed.

313. Inaddition, Glideaway’songoingmisconducthasirreparablyharmedBedgear,

andwillcontinuetocauseirreparableharm toBedgear, suchthatBedgearhasnoadequate

remedyatlaw.
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COUNT XVI

(Aiding and Abetting Breach ofFiduciary Duty under New York Law )

314. Bedgearincorporatesbyreferenceandreallegestheavermentssetforthinthe

precedingparagraphs.

315. 2 Q VK  a a a a a a  D P G  a a a a  Y H TH  W P G H T D  G W V[ $ E [  F Q P VTD F V D P G  E [  X LTVW H  Q I VK H LT 

dutiesofloyaltyandgoodfaithtoBedgear, toprotectBedgear’sconfidentialinformation.

316. a a a a a a  D P G  a a a a  H D F K  Q Y H G  ILG W F LD T[  G W VLH U  VQ  2 H G J H D T$ LP F NW G LP J  "Y LVK Q W V 

limitation)thedutytoprotectBedgear’sconfidentialinformation.

317. ? K H  F Q P G W F V Q I a a a a a a  D P G  a a a a $ D U  U H V IQ TVK  D E Q X H $ F Q P U VLVW VH G  E TH D F K H U  Q I 

theirfiduciarydutiestoBedgear, includingbreachesoftheirdutiesofloyalty, duecare, andgood

faith.

318. ? K H  E TH D F K H U  Q I ILG W F LD T[  G W V[  E [  a a a a a a  D P G  a a a a  LP F NW G H G $ Y LVK Q W V 

limitation, (i)disclosureofBedgear’sconfidentialandproprietaryinformationtoGlideaway

Y LVK Q W V F Q P U H P V$ D P G  "LL# a a a a a a _U  D P G  a a a a _U  D F VLX H N[  U VTD VH J L\ LP J  Y LVK  6 NLG H D Y D [  VQ  O D M H  

useofsuchinformationtocompetewithBedgear.

319 . ; P  LP IQ TO D VLQ P  D P G  E H NLH I$ 6 NLG H D Y D [  M P H Y  VK D V a a a a a a  D P G  a a a a  Q Y H G  D P G  

werebreachingfiduciarydutiestoBedgear.

320. Oninformationandbelief, Glideawayknowinglyinducedandparticipatedinthe

breachesoftheirfiduciaryduties, andprovidedsubstantialassistanceandencouragementto

a a a a a a  D P G  a a a a  LP  VK Q U H  E TH D F K H U $ LP F NW G LP J  "Y LVK Q W V NLO LVD VLQ P # U VTD VH J L\ LP J  Y LVK  

a a a a a a  D P G  a a a a  VQ  O D Z LO L\ H  VK H  X D NW H  D P G  W U H  Q I 2 H G J H D T_U  F Q P ILG H P VLD N D P G  R TQ R TLH VD T[  

informationforGlideaway’sbenefit.
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321. AsaresultofGlideaway’smisconduct, Bedgearhassuffereddamagesinan

amountwhichhasyettobefullyascertained.

CO UNT XVII

(UnjustEnrich m entUnder M issouri or New York Law )

322. Bedgearincorporatesbyreferenceandreallegestheavermentssetforthinthe

precedingparagraphs.

323. Intheevent, andtotheextent, thatBedgear’stradesecretsandotherconfidential

andproprietaryinformation, asdescribedabove, aredeterminednottobetradesecrets,

GlideawayisliabletoBedgearforunjustenrichmentunderMissouriorNew Yorklaw asset

forthbelow.

324. Glideawayhasbeen, andcontinuestobe, unjustlyenrichedbythe

misappropriationandmisuseofBedgear’sconfidentialandproprietaryinformation, atBedgear’s

expense.

325. W ithoutBedgear’sconsent, Bedgearwasforcedtoconferthebenefitofits

confidentialandproprietaryinformationuponGlideaway.

326. GlideawaywasawarethatitwasreceivingBedgear’sconfidentialandproprietary

information.

327. InlightofGlideaway’smisconductandunderthecircumstancesdescribedabove,

GlideawayacceptedandretainedthebenefitofBedgear’sconfidentialandproprietary

informationundercircumstancesthatmakesuchretentioninequitable.

328. EquityandgoodconsciencedictatethatGlideawaymaynotretainthebenefitof

Bedgear’sconfidentialandproprietaryinformation.
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PR AYER FO R RELIEF

W herefore, BedgearrespectfullyrequeststhatthisCourtenterjudgmentandprovide

reliefasfollows:

A. ThatGlideawayhasinfringed, andcontinuestoinfringe, the’134, ’332, ’883, and

’408 Patents;

B. ThatGlideaway, anditsofficers, directors, agents, servants, affiliates, employees,

divisions, branches, subsidiaries, parentsandallothersactinginactiveconcertorprivitywith

anyofthem, eitherdirectlyorindirectly(collectively, “GlideawayParties”), bepermanently

enjoinedfrom anyfurtherdirect, indirectand/orjointinfringementofthe’134, ’332, ’883, and

’408 Patentspursuantto35 U.S.C. §283;

C. ThatGlideawaybeorderedtoaccountforandpaytoBedgearthedamages

resultingfrom Glideaway’sinfringementoftheAssertedPatents, includinglostprofits, costsand

expenses, togetherwithpre-judgmentandpost-judgmentinterestthereon, andallotherdamages

permittedpursuantto35 U.S.C. §284, includingenhanceddamagesuptothreetimestheamount

ofdamagesfoundormeasuredandcosts, andinanyeventanamountnolessthanareasonable

royalty;

D. ThatGlideawaybeorderedtoaccountforanyinfringingsalesnotpresentedat

trialandanawardbytheCourtofadditionaldamagestoBedgearforanysuchinfringingsales;

E. Thatthiscasebeadjudgedtobeanexceptionalcasepursuantto35 U.S.C. §285

andthatBedgearbeawardeditsreasonableattorney’sfeesandcostsincurredinconnectionwith

thisaction;and

F. ThatGlideawayhasinfringedandisinfringingBedgear’sAIR-X markbyusing

AIR + ;
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G. ThattheGlideawayPartiesbepreliminarilyandpermanentlyenjoinedfrom

(i)infringementofBedgear’smarks;(ii)infringementoftheAIR -X mark;(iii)dilutionof

Bedgear’strademarks;(iv)injuringBedgear’sbusinessreputation;(v)unfairlycompetingwith

Bedgear;and(vi)engaginginunfairanddeceptivetradepractices;

H . ThatGlideawaybepreliminarilyandpermanentlyenjoinedfrom adopting, using

andregisteringanynameormarksimilartoBedgear’sAIR -X mark;

I. ThatGlideawaybeorderedtosurrenderfordestructionallproducts, labels, signs,

advertisements, promotionalmaterial, webpages, articles, andothermaterialsinitspossessionor

controlconstitutinginfringementofBedgear’sdesignationoforiginand/orinfringementofthe

AIR -X mark, pursuantto15 U.S.C. §1118;

J. ThatGlideawaybeorderedtofilewiththisCourtandserveuponBedgearwithin

thirtydaysafterentryoftheinjunctionareportinwritingunderoath, settingforthindetailthe

mannerandform inwhichithascompliedwiththeinjunction, pursuantto15 U.S.C. §1116(a);

K. ThatBedgearbeawardedactualdamagesandanaccountingofGlideaway’s

profits, includingallstatutoryandotherenhancements, asprovidedby15 U.S.C. §1117 and

N.Y. Gen. Bus. Law §349 (h);

L. ThatBedgearbeawardedexemplaryandpunitivedamagesunderNew Yorklaw

forGlideaway’swillful, intentional, and/ortortiousacts;

M . ThattheGlideawayPartiesbepreliminarilyandpermanentlyenjoinedfrom

disclosingorutilizingBedgear’stradesecretsandotherproprietaryandconfidentialinformation;

N. ThattheGlideawayPartiesbepreliminarilyandpermanentlyenjoinedfrom

engaginginunfaircompetition;
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O . ThatGlideawaybepreliminarilyandpermanentlyenjoinedfrom engaginginthe

marketingand/orsaleofanybeddingproductswhosesaleand/ormarketingisinanywaybased

onanyuseofBedgear’stradesecretsand/orconfidentialand/orproprietaryinformationforthe

periodoftimethatwouldbeneededforGlideawaytoindependentlyobtainsuchinformation

withoutrelyinginanywayuponGlideaway’stradesecretand/orconfidentialand/orproprietary

information;

P. ThatBedgearbeawardedcompensation, monetarydamagesandpunitive

damagesforGlideaway’smisappropriation, unfaircompetition, aidingandabettingbreachof

fiduciaryduty, andunjustenrichment, inanamounttobeascertainedattrial, togetherwith

interestthereon;

Q. ThatBedgearbeawardedpre-judgmentandpost-judgmentinterestonthe

damagesawarded;

R. ThatBedgearbeawardeditscostsandreasonableattorneys’fees, expensesand

costs, incurredinconnectionwiththisactionpursuantto35 U.S.C. §285, 15 U.S.C. §1117, 18

U.S.C. §1836, andthelawsofMissouriorNew York(asapplicable);and

S. ThatBedgearbeawardedanyandallfurtherlegalandequitablereliefthatthe

Courtmaydeem justandproperunderthecircumstances.
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DEM AND FO R JURY TRIAL

Bedgearherebyrespectfullyrequestsatrialbyjuryonallissuesinthisactionsotriable

byrightpursuanttoRule38 oftheFederalRulesofCivilProcedure.

Dated: June12, 2017 Respectfullysubmitted,

BRYAN CAVE LLP

By: /s/JosephJ. Richetti
JosephJ. Richetti
ErikW olffKahn
ThomasJ. Schell
129 0 AvenueoftheAmericas
New York, New York10104
Tel: (212)541-2000
Fax: (212)541-4630
joe.richetti@ bryancave.com
erik.kahn@ bryancave.com
tjschell@ bryancave.com

AttorneysforPlaintiff-
Bedgear, LLC
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