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Ronald P. Oines (State Bar No. 145016) 
roines@rutan.com 
Benjamin C. Deming (State Bar No. 233687) 
bdeming@rutan.com 
Kathryn Domin (State Bar No. 274771) 
kdomin@rutan.com 
RUTAN & TUCKER, LLP 
611 Anton Boulevard, Fourteenth Floor 
Costa Mesa, California 92626-1931 
Telephone:  714-641-5100 
Facsimile:   714-546-9035 
 
Attorneys for Plaintiff ALTAIR INSTRUMENTS, 
INC. 
 

UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA  

 

ALTAIR INSTRUMENTS, INC., a 
California corporation, 
 

Plaintiff, 
 

vs. 
 
CONAIR CORPORATION, a Delaware 
corporation; and DOES 1 through 10, 
 

Defendants. 
 

Case No. 2:17-CV-05172-RSWL-PLA 
 
FIRST AMENDED COMPLAINT 
FOR PATENT INFRINGEMENT 
 
DEMAND FOR JURY TRIAL 
 
 
 

 

Plaintiff ALTAIR INSTRUMENTS, INC. (“Altair”) as its First Amended 

Complaint against defendant CONAIR CORPORATION (“Conair”) and Does 1 

through 10, inclusive (collectively, “defendants”) alleges as follows: 

JURISDICTION AND VENUE 

1. This is an action for patent infringement arising under the Patent Laws 

of the United States, Title 35, United States Code.  This Court has jurisdiction over 

the subject matter of this action pursuant to 28 U.S.C. § 1338(a) (action arising 

under an Act of Congress relating to patents) and 28 U.S.C. § 1331 (federal 

question).   

2. Venue is proper in this judicial district pursuant to 28 U.S.C. § 1400(b).  
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On information and belief, Conair has committed acts of infringement in this 

judicial district by making, selling, offering to sell and/or using in this judicial 

district the accused product described below.  Additionally, Conair has a regular and 

established place of business in this judicial district.   

3. Conair has filed a Statement of Information with the California 

Secretary of State in which Conair states that it has a principal business office in 

California, located at 500 North Nash Street, El Segundo, which is in this judicial 

district.  Conair has a registered agent for service of process located in this judicial 

district.  Conair regularly attends, including within the past several years, industry 

trade shows in this judicial district for the purpose of promoting and selling its 

products.  Conair currently has, and has held for several years, in Importers license 

issued by the California Bureau of Home Furnishings and Thermal Insulation.  On 

information and belief, Conair has distributors in this judicial district, including for 

the accused product identified below.      

THE PARTIES 

4. Plaintiff Altair is a California corporation with its principal place of 

business at 1834 Palma Drive, Suite F, Ventura, California 93003. 

5. On information and belief, Conair is a Delaware corporation with a 

principal business office in California located at 500 Nash Street, El Segundo.   

6. The true names and capacities, whether individual, corporate, associate 

or otherwise, of defendants DOES 1 through 10, inclusive, are unknown to Altair, 

which therefore sues said defendants by such fictitious names.  Altair will seek leave 

of this Court to amend this Complaint to include their proper names and capacities 

when they have been ascertained.  Altair is informed and believes, and based 

thereon alleges, that each of the fictitiously named defendants participated in and are 

in some manner responsible for the acts described in this Complaint and the damage 

resulting therefrom.   

7. Altair alleges on information and belief that each of the defendants 
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named herein as Does 1 through 10, inclusive, performed, participated in, or abetted 

in some manner, the acts alleged herein, proximately caused the damages alleged 

hereinbelow, and are liable to Altair for the damages and relief sought herein.   

8. Altair alleges on information and belief that, in performing the acts and 

omissions alleged herein, and at all times relevant hereto, each of the defendants 

was the agent and employee of each of the other defendants and was at all times 

acting within the course and scope of such agency and employment with the 

knowledge and approval of each of the other defendants. 

GENERAL ALLEGATIONS 

9. On June 5, 2001, United States Patent No. 6,241,739, entitled 

“Microdermabrasion Device And Method Of Treating The Skin Surface” (“the ‘739 

patent”), was duly and legally issued by the United States Patent and Trademark 

Office (the “USPTO”).   

10. By assignment, Altair is the owner of all rights, title and interest in and 

to the ‘739 patent, including all rights to recover for any and all past infringement 

thereof.  A true and correct copy of the ‘739 patent, with Reexamination 

Certificates, is attached hereto as Exhibit “A.”   

11. On October 16, 2014, Altair, through its counsel, sent a copy of the 

‘739 patent to defendants.  Therefore, defendants have had actual knowledge of the 

‘739 patent since at least October 16, 2014.  Altair has given notice to the public of 

its patent by marking its own products and product literature with the ‘739 patent in 

conformity with 35 U.S.C. § 287(a).    

SUMMARY OF DEFENDANTS’ INFRINGING ACTS 

12. Defendants make, use, sell, offer to sell and/or import a 

microdermabrasion device called “DermaRadiance.”  Images of the device and the 

component parts thereof taken from documents available on defendants’ website are 

shown below.   
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Metal Diamond Handpiece 

 

13. The DermaRadiance includes all of the elements of several claims of 

the ‘739 patent, including at least the claims discussed below.   

14. The chart below addresses how every element of claim 1 of the ‘739 

patent is met by the DermaRadiance device:   

CLAIM 1 

A device for removing the epidermis 

without damaging the dermis of the skin 

in a microdermabrasion procedure 

comprising:  

The DermaRadiance is used to remove 

the epidermis without damaging the 

dermis in a microdermabrasion 

procedure.   

a source of a vacuum, and  The DermaRadiance includes a source 

of vacuum.   

a tube with a treatment tip thereon for 

removing cells comprising the 

epidermis layer of the skin surface being 

treated,  

The “metal diamond handpiece” shown 

above constitutes a tube with a 

treatment tip thereon for removing cells 

comprising the epidermis layer.  
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the treatment tip having an abrasive 

material permanently attached to an 

operating end thereof to provide a 

treatment delivery surface,  

The treatment tip has an abrasive 

material permanently attached to an 

operating end thereof to provide a 

treatment delivery surface.   

the treatment delivery surface having an 

orientation fixed in regard to an axis 

extending longitudinally through the 

tube,  

The treatment delivery surface has an 

orientation fixed in regard to an axis 

extending longitudinally through the 

tube.   

the tube being attached to the source of 

vacuum so that a lumen through the tube 

has a reduced pressure therein which is 

less than the ambient pressure 

surrounding the tube,  

The tube is attached to the source of 

vacuum so that a lumen through the 

tube has a reduced pressure therein 

which is less than the ambient pressure 

surrounding the tube.   

the treatment delivery surface having 

one or more openings therein for 

continuously applying the reduced 

pressure within the tube through 

substantially all said one or more 

openings to a skin surface,  

The treatment delivery surface has an 

opening (the opening between the  

sleeve and the insert).  The opening is to 

allow for continuously applying the 

reduced pressure within the tube 

through the opening to a skin surface. 

said continuously applied vacuum 

causing the skin being treated to have an 

increased area of contact with the 

abrasive material permanently attached 

to the treatment tip,  

The continuously applied vacuum 

causes the skin being treated to have an 

increased area of contact with the 

abrasive material permanently attached 

to the treatment tip.   

the vacuum also functioning to collect 

epidermis cells of the skin surface being 

treated.  

The vacuum also functions to collect 

epidermis cells of the skin surface being 

treated.  

15. The chart below addresses how every element of claim 9 of the ‘739 

patent is met by the DermaRadiance device:   

CLAIM 9 

A tubular device for performing 

microdermabrasion of a skin surface so 

The DermaRadiance includes a tubular 

device for performing 
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as to remove the epidermis without 

damaging the dermis comprising:  

microdermabrasion to remove the 

epidermis without damaging the dermis.   

a tube with a lumen there through, the 

tube having a first end with an abrasive 

surface provided by an abrasive material 

permanently attached thereto,  

The “metal diamond handpiece” 

constitutes a tube with a lumen there 

through.  A first end of the tube has an 

abrasive material that is permanently 

attached thereto.   

the first end having one or more 

openings in the abrasive surface, said 

abrasive surface being at a fixed 

orientation to an axis through the lumen,  

The first end has an opening in the 

abrasive surface, which is the gap 

between the sleeve and the insert.  

abrasive surface is at a fixed orientation 

to an axis through the lumen. 

and means on a second end of the tube 

for attachment to a source of a vacuum 

which continuously provides a negative 

pressure through said one or more 

openings in the abrasive surface 

substantially simultaneously to a skin 

surface to be treated,  

The DermaRadiance includes means on 

a second end of the tube for attachment 

to the source of vacuum.  The vacuum 

continuously provides a negative 

pressure through the opening 

substantially simultaneously to the skin 

surface.   

said vacuum causing increased contact 

between the skin surface and the 

abrasive material attached to said 

surface of the first end.  

The vacuum causes increased contact 

between the skin surface and the 

abrasive material.   

16. The chart below shows how every element of claim 16 of the ‘739 

patent is met by the DermaRadiance device:   

CLAIM 16 

A microdermabrasion wand assembly 

for controlled removal in a 

microdermabrasion process of outer 

layers of skin comprising the epidermis 

without the use of a separately applied 

abrasive material comprising: 

The DermaRadiance includes a 

microdermabrasion wand assembly (i.e., 

the “metal diamond handpiece”) for 

controlled removal in a 

microdermabrasion process of outer 

layers of skin comprising the epidermis 

without the use of a separately applied 

abrasive material.   
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a hollow tubular wand having an 

abrasive material permanently attached 

to an operative end of said tubular 

wand,  

The DermaRadiance includes a hollow 

tubular wand having an abrasive 

material permanently attached to an 

operative end.  (i.e., the metal diamond 

handpiece).   

a lumen extending through the length of 

the tubular wand providing a flow 

channel from one or more openings in 

the operative end of the tubular wand to 

a vacuum attachment end of the tubular 

wand,  

A lumen extends through the length of 

the tubular wand providing a flow 

channel from an opening in the 

operative end (i.e., the gap between the 

operative end of the sleeve and the 

insert) of the tubular wand to a vacuum 

attachment end of the tubular wand.    

the one or more openings in the 

operative end of the wand being 

oriented for continuous contact with the 

skin surface to increase the area of skin 

contact with the operative end during 

use thereof in abrasively removing the 

epidermis layer of skin without 

damaging the dermis, 

The opening in the operative end is 

oriented for continuous contact with the 

skin surface to increase the area of skin 

contact with the operative end during 

use in abrasively removing the 

epidermis layer of skin without 

damaging the dermis.   

a source of a vacuum operatively 

attached to the vacuum attachment end 

of the tubular wand by a conduit 

connecting there between such that the 

vacuum provided by the vacuum source 

is applied through the lumen to the one 

or more openings in the operative end, 

The DermaRadiance includes a source 

of a vacuum operatively attached to the 

vacuum attachment end of the tubular 

wand by a conduit connecting there 

between such that the vacuum provided 

by the vacuum source is applied through 

the lumen to the opening in the 

operative end.    

a valve interposed between the source 

of vacuum and the operative end, said 

valve operating to vary the level of 

vacuum applied through the one or 

more openings in the operative end, and 

The DermaRadiance includes a valve 

interposed between the source of 

vacuum and the operative end.  The 

valve operates to vary the level of 

vacuum applied through the opening in 

the operative end.   

a filter interposed in the conduit 

between the source of vacuum and the 

operative end. 

The DermaRadiance includes a 

“Disposable Dense Filter” (shown 

above) interposed in the conduit 
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between the source of vacuum and the 

operative end.    

17. The chart below shows how every element of claim 12, a method 

claim, of the ‘739 patent is met by a user of the DermaRadiance device:   

CLAIM 12 

A method of performing 

microdermabrasion of a skin surface 

of a patient to remove cells comprising 

the epidermis and reduce undesirable 

skin blemishes comprising 

A user of the DermaRadiance 

performs microdermabrasion of a skin 

surface of a patient to remove cells 

comprising the epidermis and reduce 

undesirable skin blemishes.   

providing a tubular treatment tool with 

a skin contacting surface having an 

abrasive material permanently 

attached to the end thereof, the skin 

contacting surface being non-

rotational during use,  

The DermaRadiance includes a tubular 

treatment tool (“metal diamond 

handpiece”) with a skin contacting 

surface having an abrasive material 

permanently attached to the end 

thereof.  The skin contacting surface is 

non rotational during use.    

providing through a lumen within the 

tubular treatment tool and one or more 

holes in the end of said tool a pressure 

which is less than ambient pressure 

surrounding the treatment tube, and  

The DermaRadiance provides through 

a lumen within the tubular treatment 

tool and the opening between the 

sleeve and the insert a pressure which 

is less than ambient surrounding 

pressure.   

bringing the end of the skin contacting 

surface having an abrasive material 

permanently attached thereto into 

contact with the skin surface to be 

treated while said lesser pressure is 

delivered to the skin surface through 

the one or more holes in contact with 

the skin surface in the end of said tool, 

and  

A user of the DermaRadiance brings 

the end of the abrasive skin contacting 

surface into contact with the skin 

surface while said lesser pressure is 

delivered to the skin surface through 

the opening in the end of said tool.   

moving the abrasive material on the 

skin contacting surface across the skin 

The abrasive material on the skin 

contacting surface is moved across the 
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surface so as to remove epidermal 

cells without injuring the dermis.   

skin surface to remove epidermal cells 

without injuring the dermis.    

18. Several of the dependent claims are also met by the DermaRadiance 

device.  For example, dependent claims 2, 3, 5, 6, 8, 10, 13, 14, 17 and 18 are met 

by the DermaRadiance.   

19. Altair contends that the DermaRadiance infringes at least the claims 

discussed above.  Altair reserves its right to assert infringement of additional claims.  

Altair contends that the DermaRadiance infringes the claims identified above 

literally.  However, to the extent any of the elements of any of the claims are not 

met literally, Altair reserves its right to assert infringement under the doctrine of 

equivalents.   

CLAIM FOR RELIEF 

(Infringement of the ‘739 Patent) 

20. Altair realleges each and every allegation set forth in paragraphs 1 

through 19 above, and incorporates them herein. 

21. Defendants make, use, sell, offer to sell, and/or import into the United 

States, including in this judicial district, one or more microdermabrasion devices, 

including one known as “DermaRadiance” (the “Accused Devices”) which contain 

each and every element of at least the claims identified above.   

22. Defendants’ sale of the Accused Devices directly infringes at least 

claims 1, 2, 3, 5, 6, 8, 9, 10, 16, 17 and 18 of the ‘739 patent.  Users of the Accused 

Devices, including defendants, also infringe the above-referenced claims as well as 

the method claims, i.e., claims 12, 13 and 14.   

23. Defendants are liable for inducing infringement.  Defendants are and 

have been aware of the ‘739 patent, and provide the Accused Devices with 

instructions for use knowing that such use constitutes infringement of the ‘739 

patent.  Defendants are also liable for contributory infringement because the 
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Accused Devices constitute an apparatus for use in practicing the claims of the ‘739 

patent, defendants know such use constitutes infringement of the ‘739 patent and the 

Accused Devices constitute a material part of the inventions and are not a staple 

article or commodity of commerce suitable for substantial noninfringing use.   

24. On information and belief defendants infringement will continue unless 

enjoined by this Court.     

25. On October 16, 2014, Altair’s counsel sent a copy of the ‘739 patent to 

defendants.  Therefore, defendants had actual knowledge of the ‘739 patent since at 

least October 16, 2014.  As of October 16, 2014, the ‘739 patent was involved in an 

ongoing reexamination proceeding at the USPTO.  On July 15, 2015, the USPTO 

concluded the reexamination and issued a Reexamination Certificate.  Despite 

defendants’ knowledge of the ‘739 patent, defendants continued to infringe such 

patent.  On information and belief, defendants have been and are currently aware of 

the ‘739 patent and have been and are aware that the sale, offer to sell and use of the 

Accused Devices infringes the ‘739 patent.  Despite this knowledge, defendants 

continue to infringe the ‘739 patent.   

26. Defendants’ infringement of the ‘739 patent has been and will continue 

to be willful, wanton and deliberate with full knowledge and awareness of Altair’s 

patent rights, unless enjoined by this Court.   

27. Altair has been damaged in an amount to be determined at trial, but 

which is no less than a reasonable royalty, and has been irreparably injured by 

defendants’ infringing activities.  Altair will continue to be so damaged and 

irreparably injured unless such infringing activities are enjoined by this Court.  

PRAYER 

WHEREFORE, Altair prays for the following relief:  

a. Preliminary and permanent injunctions pursuant to 

35 U.S.C. § 283 enjoining and restraining defendants, their officers, 

directors, agents, employees, successors and assigns, and all those 
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acting in privity or concert with defendants or any of them, from 

further infringement of the ‘739 patent; 

b. A judgment by the Court that defendants have infringed 

and are infringing the ‘739 patent; 

c. An award of damages for infringement of the 

‘739 patent, together with prejudgment interest and costs, said 

damages to be trebled by reason of the intentional and willful nature 

of defendants’ infringement, as provided by 35 U.S.C. § 284;  

d. An award of Altair’s reasonable attorneys’ fees pursuant 

to 35 U.S.C. § 285 in that this is an exceptional case;  

e. Altair’s costs of suit herein; and  

f. For such other and further relief as this Court deems just 

and proper.   

Dated:  July 25, 2017 RUTAN & TUCKER, LLP 
RONALD P. OINES 
BENJAMIN DEMING 
KATHRYN DOMIN 
 
 
By:   /s/ Ronald P. Oines  

       Ronald P. Oines 
Attorneys for Plaintiff ALTAIR 
INSTRUMENTS, INC. 
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DEMAND FOR JURY TRIAL 

Altair hereby demands a trial by jury.  

Dated:  July 25, 2017 RUTAN & TUCKER, LLP 
RONALD P. OINES 
BENJAMIN DEMING 
KATHRYN DOMIN 
 
 
By:   /s/ Ronald P. Oines  

       Ronald P. Oines 
Attorneys for Plaintiff ALTAIR 
INSTRUMENTS, INC. 
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