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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

AKOLOUTHEO, LLC,
Plaintiff,
v CIVIL ACTION NO.: 4:18-cv-534

1) NETSCOUT SYSTEMS TEXAS, LLC; and JURY TRIAL DEMANDED
2) NETSCOUT SYSTEMS, INC.,

Defendants.

COMPLAINT FOR PATENT INFRINGEMENT

1. This is an action under the patent laws of the United States, Title 35 of the United
States Code, for patent infringement in which Akoloutheo, LLC (“Akoloutheo” or “Plaintiff”),
makes the following allegations against NetScout Systems Texas, LLC and NetScout Systems,

Inc. (collectively, “NetScout” or “Defendants”).
PARTIES

2. Akoloutheo is a Texas limited liability company, having its primary office at
15139 Woodbluff Dr., Frisco, Texas 75035. Plaintiff’s owner and sole operator is Rochelle T.

Burns.

3. Defendants are both Delaware companies having the same principal place of
business at 310 Littleton Rd., Westford, MA 01886. NetScout also maintains two separate office
buildings in the Eastern District of Texas — one of which is located at 915 Guardian Way, Allen,
TX 75013, and the second of which is located at 3033 W. President George Bush Hwy., Plano,
Texas 75075. Defendants have the same Registered Agent for service of process in Texas, which

is CT Corporation System, 1999 Bryan St., Suite 900, Dallas, TX 75201.

JURISDICTION AND VENUE

4. This action arises under the patent laws of the United States, Title 35 of the
United States Code. This Court has subject matter jurisdiction pursuant to 28 U.S.C. §§ 1331 and
1338(a).
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5. Venue is proper in this district under 28 U.S.C. §§ 1391(c), generally, and under
1400(b), specifically. Plaintiff’s principal business location is within this district. Defendants
have two (2) regular and established places of business in this Judicial District, and have

committed acts of patent infringement in this Judicial District.

6. Defendants are subject to this Court’s specific and general personal jurisdiction
pursuant to due process and/or the Texas Long Arm Statute, due at least to their substantial
business in this forum, including: (i) at least a portion of the infringements alleged herein; and
(i1) regularly doing or soliciting business, engaging in other persistent courses of conduct, and/or
deriving substantial revenue from goods and services provided to individuals in Texas and in this

Judicial District.

7. Defendants operate a first office complex at 915 Guardian Way in Allen, Texas —

within the Eastern District of Texas.

8. Defendants have infringed by transacting and conducting business within the
Eastern District of Texas. Operations at Defendants’ Allen location include sales, marketing

and/or business development of or for Defendants’ infringing instrumentalities:
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Business Development Represent
NETSCOUT - Allen, Texas, United State

Job description Contact the job pos

NETSCOUT SYSTEMS, INC. (NASCAQ: NTCT) is a market leader in real-
time service assurance and cybersecurity selutions for today's mest
demanding service previder, enterprise and government networks. we
collect, correlate, organize affic data from all corners of

Mary-Lyn Hanni
Corporate Recruiter,
Greater Boston Area

SCQUT is currently searching for a Business Development
Representative to develop qualified leads for our US based Service
Provider customers. The Business Development Representative Is
responsible for developing and implementing strategic sales plans and
initiatives in support of the Field Sales Team in order 1o achieve

penetration goals corporate revenue goals fer an assigned territory.

PREMIUM
Send InMail

Seniority Level

This position can be based in our Allen, TX or Westlord, MA office, The Mid-Senior level

ompensation for this position is an hourly base plus commission.

Industry
Computer Software
arcge ee-77iTAIN assigned region
« Establish gualified leads through cold calling, email, social and
other prospecting techniques
* Penetrate ticld designated target list of accounts that Job Functions
NETSCOUT is not currently engaged in

Employment Type
Full-time

Sales
= Follow up with Marketing Leads within region
» |dentify epportunities for business expansicn at selected existing
target accounts
0. Defendants operate a second office complex at 3033 W. President George Bush

Hwy. in Plano, Texas — within the Eastern District of Texas:

)
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10.  Defendants have infringed by transacting and conducting business within the
Eastern District of Texas. Operations at Defendants’ Plano location include sales, marketing,
business development, and/or technical support of or for Defendants’ infringing
instrumentalities.

Business Development Representative o
NETSCOUT - Dallss/Fort Warth Ares
NETSC'\\UT PORlegd I wanhs sl - 133 WA

[ | I

Job description Contact the job poster

NETSOOUT SYSTENS, INC. (NASDAG: NTCT)is a sarkat leader in real-
TN SOV CH ARSUIANEH ANd CYEOREtLEiTY Selulions 1or Tediy % mort
GAYAVANY SAr2IE0 Deorriar, en1AR &R S QU ment nétuores. We
Calecl, (orreale or S 3 s Trom el Comers of

Mary-Lyn Hanni
Carporate Recruttaer, NetScou...
GCraater Bastan Al

TSCOUT Is always searching for top talenil We are currontly
soaching for Businoss Dovelopmaont Regroseantatives n our Plano,
Toxas office for futuro spenings,

PREMIUN
d InMail

The Buzness Develegment Represectative wil dewsion quaidied eads
for cur US Dased Service Provicer customers. This rae /s reszansioe
for ceveloging ang imoementirg sranegic ks plans ard nitstives in <
Lucport of the Field Sales Team i order 10 aChicve peretration goals d-Saniar levwed
OO pOr e revenue gaali for an asagned teritary.

Incusiry

@ COMgeradion for 19s positice @ an heurly Dase phid Corrmisa o’ Comgutor Software

Employment Type
Ful-tisw

. lﬂenmy Ao = TN G800 RGN
* Balabish quallieg wads lmmm o«a calrg, smeil seca ac Job Functions
I praspecling Cnkaues Sales
* Perwlrale Deld cusigratod Largel 151 of 3ocoants thal
NITSCOUT Is nat currently ergagec i
* Follow up with Markoting Leads within reglen
* Kentity cpportuntos for bushess ocpancion a1 sokcied oxisting
target 30toues
* Re-engage with stagrant/lost customers
* Targets compestve wr-back campaigrs
® VWork with ek team n a cocrainated fashion driving and

winrsrtirm aslssted insatbar s
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Remote Support Engineer e
NETSCOUT - Flaro, Texas
NETSCOUT jowe - Fretad 1 hewr 3o - 1575 vieat
(o |
Job description Contact the job poater

NetSeout bs contrwing to grow B cur Suppart Services s expand ng| bo

you have strong techrical skils in netasrk mansgorent? Do you enjey

working in a fast-paced envirorment whio troutioshosting & rosoiving

custoTer issuos? Congider 3 new opportunity 3t NesScout!

Ax NotSoout Systome, we Rave an apereciation for kngwledge. I you're Tanys Ameye-Sanchez

cager to apgly your tafem and drive, you Wil qu cely discaver that you Taet Acguisition Specialist 8,..
can make 3 dHerence. We're I0oting for highly siolied Individua s with Colss'Tort Werth Ares

e ambition It ta<es 10 ackiewe cudlty resuks.

We are currently seehing an Gn-site Engineer to work in Tis fast-paced "o EMIUN
CVForment with word-class egineors aC cusiIamners, ard culting- Sand InMall
edge technolgy 0 a daly Basis 10 ensure The Ceslone awmays has
D0 eEE 10 1he critied data thot sur predusta proviche,
This peation will wosk T cur Cudlonmer kKeaid Sealonity Level
Micd-Sancr lewed

Easen2@l Respanibilitias

* VRO D CUSTEMENs 10 TIoUBIe3hant a0 S0t COFGI Incusiry

Corguier Netwaiking,
Comoulier & Network Security,
\Felocommun cations

o0t Issyes

* ELerTece WL Qur WONd-tless SupRr, devsaament and SOR
tosms (o (gemfy snd 10 resclve procuct issues

* Utlizing NetSzoun's Knowledgo Moragement databose, recoarch
B dovelop tochrical tpe and soduticns

* Adviso customer on matwork maragement best pracices using
NetScout product sune

.

Requred Skils Intormation Technclogy,

* Bachelors Degree In Corputer Science/Network Securky or
equindert dsciplre

o Niman of 5 pears in netwcrk managenen supporting exieny
cuomes

* 2plus yeard in eriical and masoged custemer cane

* Demonstianed wl"l 10I0aYITY 30d réS0le DM MOWGIK
orobens

SR U S Y —

11.  Defendants’ offices in Allen, Texas and Plano, Texas are regular and established
places of business in this Judicial District, and Defendants have committed acts of infringement
(as detailed hereinafter) at those offices within this District. Venue is therefore proper in this

District under 28 U.S.C. § 1400(b).

COUNT 1
INFRINGEMENT OF U.S. PATENT NO. 7,426,730

12.  Plaintiff is the owner by assignment of the valid and enforceable United States
Patent No. 7,426,730 (“the ‘730 Patent”) entitled “Method and System for Generalized and
Adaptive Transaction Processing Between Uniform Information Services and Applications” —

including all rights to recover for past, present and future acts of infringement. The ‘730 Patent

(3]
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issued on September 16, 2008, and has a priority date of April 19, 2001. A true and correct copy
of the ‘730 Patent is attached as Exhibit A.

13.  Defendant directly — or through intermediaries including distributors, partners,
contractors, employees, divisions, branches, subsidiaries, or parents — made, had made, used,
operated, imported, provided, supplied, distributed, offered for sale, sold, and/or provided access
to software systems, cloud-based software, and/or software as a service (SaaS) for network
management and interrogation including, but not limited to, NetScout’s: nGeniusONE,
nGeniusPULSE, nGenius Business Analytics, TruView, vSTREAM virtual appliance, vSCOUT
and vSTREAM software systems (“NetScout Software”).

14.  Defendant directly — or through intermediaries including distributors, partners,
contractors, employees, divisions, branches, subsidiaries, or parents — made, had made, used,
operated, imported, provided, supplied, distributed, offered for sale, sold, and/or provided access
to network resource components — devices and systems for network monitoring, interrogation,
and management — including, but not limited to, NetScout’s: nGenius Packet Flow switches,
nGeniusONE platform servers, nGenius Collectors, nGenius Routers, VSTREAM virtual

appliances, and nGenius InfiniStream appliances (“NetScout Network Resources”).

15. Documentation for NetScout Software indicates that the software supports

specific NetScout Network Resources:

Administrators can set up the nGeniusONE software by performing the following tasks:

Note: This seguence : e alre
data sources (nGemus InﬁmStream appllanoes, nGemus Collectors, sw:tw

16.  Together, NetScout Software and NetScout Network Resources form a unified
system, having operations and requirements that are exclusive to NetScout, which requires the
use of NetScout Network Resources in conjunction with NetScout Software (“NetScout

System”).

17.  NetScout Software performs centralized monitoring, interrogation and
configuration functions for NetScout Network Resources across a network, to which the

NetScout Software is operationally and communicatively linked:
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The nGeniusONE server provides centralized management functionality to control and monitor
nGenius InfiniStream appliances and manage configuration parameters within the nGeniusONE
platform.

The nGeniusONE appliance provides statistics display, data mining, and reporting of network
traffic captured by one or more managed InfiniStream appliances. The nGeniusONE appliance
provides the mechanism to access one or more network traffic flows for analysis. It provides for
the retrieval, analysis, and decode of captured traffic and allows the captured network traffic to
be viewed graphically and statistically; it also identifies and diagnoses network problems. The
nGeniusONE appliance includes a framework that enables intelligence modules to be added to
the product to provide application protocol- or industry-specific traffic analysis.

The nGeniusONE appliance provides the ability to generate reports from analysis of the captured
data.

nGeniusONE platform provides advanced analysis capabilities for specialized data from
pervasive nGenius Intelligent Data Sources. This system correlates components of a “service™
into a unified view with a top level view that reveals service status.

Integrated Analysis Architecture Streamlines
Performance Management Activities

Service Dashboard — real-time service
health and holistic status of all business

¥ services with intelligent early warning for
proactive problem identification and triage

Performance Analysis — multi-dimensional
analysis of application and network
performance correlated with all
interdependencies

Session Analysis — granular user
session tracing and analysis with
hop-by-hop transaction and latency

Deep-Dive Packet Analysis —
expert packet-level analysis and
decode for historical forensics

Multiple analysis tools consolidated into ¢
and reconstruction

a single plane of glass, with contextual
views supporting all performance
management activities

18.  NetScout Software generates a user interface — which may be console or web
browser based — through which authorized users login to monitor/manipulate various NetScout

Network Resources:

e When web interface users enter passwords into the UI, feedback consists of dot
characters.

e When local or remote console users log into the console, the system does not return any
password feedback.

(7]
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6.4.1 Remote user Web Access

Browser users access the nGeniusONE web user interface directly over HTTPS (TLS) and
interact with nGeniusONE using HTMLS5 or interact with the legacy Unified Management
Console over HTML. Users enter identification and authentication data (their user name and
password) directly into the nGeniusONE web user identification and authentication interface.

19.  NetScout Software generates and/or maintains a listing of all devices and

resources on the network; and organizes and displays this listing in list view:

The Devices tab in H Device Configuration displays a list of devices that have been
added to the nGeniusONE server along with their associated characteristics.

20.  NetScout Software thus generates a registry of NetScout Network Resources and

information about each of the NetScout Network Resources.

21.  NetScout Software, through a user interface, accepts a transaction requested by a

user — such as a request or command applicable to one or more NetScout Network Resource(s).

You create and save reports by using the Report Configuration wizard and leveraging
predefined templates. Each template contains a set of views designed for a specific
purpose and audience. These views can optionally be customized with specified metrics
and display preferences. You then select the sources that will provide data for each report,
which can include services, service domains, monitored elements (links), network domains
(groups of monitored elements), applications, and application groups.

22.  NetScout Software determines which NetScout Network Resources may be
responsive to the requested transaction, and dynamically generates a corresponding
communication or signal to one or more NetScout Network Resources responsive to that

requested transaction.

The nGeniusONE appliance provides statistics display, data mining, and reporting of network
traffic captured by one or more managed InfiniStream appliances. The nGeniusONE appliance
provides the mechanism to access one or more network traffic flows for analysis. It provides for
the retrieval, analysis, and decode of captured traffic and allows the captured network traffic to
be viewed graphically and statistically; it also identifies and diagnoses network problems. The
nGeniusONE appliance includes a framework that enables intelligence modules to be added to
the product to provide application protocol- or industry-specific traffic analysis.

The nGeniusONE appliance provides the ability to generate reports from analysis of the captured
data.

nGeniusONE platform provides advanced analysis capabilities for specialized data from
pervasive nGenius Intelligent Data Sources. This system correlates components of a “service™
into a unified view with a top level view that reveals service status.
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Integrated Analysis Architecture Streamlines
Performance Management Activities

Service Dashboard — real-time service
health and holistic status of all business
services with intelligent early warning for
proactive problem identification and triage

Performance Analysis — multi-dimensional
analysis of application and network
performance correlated with all
interdependencies

Session Analysis — granular user
session tracing and analysis with
hop-by-hop transaction and latency

Deep-Dive Packet Analysis —
expert packet-level analysis and
decode for historical forensics

Multiple analysis tools consolidated into .
and reconstruction

a single plane of glass, with contextual
views supporting all performance
management activities

——

NetScout Software selects which NetScout Network Resources are responsive to the requested
transaction, and performs the transaction on or with that NetScout Network Resource. NetScout
Software, through its user interface, accepts user requests or requirements for network data,
generates corresponding communications or signals with one or more related NetScout Network
Resources, and retrieves requested network data from the NetScout Network Resources —

displaying the requested data for a user via the user interface.

The Search & Discover tool, located prominently at the header level in all nGeniusONE
modules, globally queries a host of objects with the ability to discover all possible
associations for searched context. For example, if a client address is searched, Search &
Discover also looks for the nGeniusONE server, which applications are talking to this client,
which location is seeing this client — by querying all ASI tables — and based on all
discovered objects, displays these associations along with a total count (first row data only).
Search data are ranked by either total transactions or throughput.

23.  NetScout Software processes a variety of context specific data as it processes the

user request.

24.  NetScout Software creates connections to multiple NetScout Network Resources,
displays all NetScout Network Resources, and controls all NetScout Network Resources from a

single user interface.

(91
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Integrated Analysis Architecture Streamlines
Performance Management Activities

3 Service Dashboard — real-time service
!g@ health and holistic status of all business
X services with intelligent early warning for

proactive problem identification and triage

Performance Analysis — multi-dimensional
analysis of application and network
performance correlated with all
interdependencies

Session Analysis — granular user
session tracing and analysis with
hop-by-hop transaction and latency.

1} - Deep-Dive Packet Analysis —
3  expert packet-level analysis and
\.‘ decode for historical forensics

. . and reconstruction
a single plane of glass, with contextual

views supporting all performance
management activities

‘ Multiple analysis tools consolidated into

25.  NetScout Software manages enterprise-scale monitoring infrastructure remotely

from a single user interface.

26.  NetScout Software is installed on a server networked with a number of NetScout
Network Resources — generating its user interface on a user terminal operably associated with
that networked server, and performing the functions and operations described in paragraphs 15 —

25, above.
27.  Plaintiff herein restates and incorporates by reference paragraphs 13-26, above.

28. All recited elements of — at least — claims 1, 15, and 17 of the ‘730 Patent are

present on or within NetScout Systems.

29.  As generally described in the paragraphs above, a NetScout System comprises
NetScout Software installed on a networked computer system having a plurality of computer
servers, and a plurality of NetScout Network Resources communicatively and operationally

coupled to the NetScout Software.

30.  As generally described in the paragraphs above, NetScout Software provides
information, monitoring or control of one or more NetScout Network Resources according to a
transaction request entered into the NetScout System through the NetScout Software user

interface.

[10]
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31.  As generally described in the paragraphs above, NetScout Software processes

resource transactions entered through the NetScout Software user interface.

32.  As generally described in the paragraphs above, a NetScout System comprises a
plurality of NetScout Network Resources, remotely located with respect to the computer system
upon which the NetScout Software, and communicatively coupled to the NetScout Software via

a computer network.

33.  As generally described in the paragraphs above, each NetScout Network Resource
provides one or more resources (e.g., data elements or categories) available for use by the

NetScout Software.

34. A NetScout System comprises a resource information registry for storing
information about the NetScout Network Resources. The information registry in a NetScout

System stores resource information available for each of the NetScout Network Resources.

35.  NetScout Software, through its user interface, accepts user requests or commands
that define a requested transaction with a NetScout Network Resource; and dynamically
generates a corresponding communication or signal to one or more NetScout Network Resources

responsive to that requested transaction.

36.  NetScout Software generates contextual elements for the requested transaction
that provide additional information for dynamically selecting and processing data from at least

one NetScout Network Resource:

The Search & Dlscover tool, located prominently 3 2 ol iusONE

m a host of obje
< assocnatlons for searched contextyFor example, ( Search &
eniusONE server, which appllcahons are talklng to this client,

which location is seeing this client — by querying all ASI tables — and based on all
discovered objects, displays these associations along with a total count (first row data only).
Search data are ranked by either total transactions or throughput.

37.  NetScout Software dynamically selects at least one NetScout Network Resource
to process in conjunction with the requested transaction according to information stored in the

resource information registry.
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38.  NetScout Software determines one or more operations to perform on the NetScout
Network Resource to obtain a result satisfying the requested transaction — such as retrieving

status or operational statistics.

39.  NetScout Software obtains the result from the selected NetScout Network
Resource and processes that result to generate a desired output to the NetScout Software user

interface.
40.  NetScout Systems infringe — at least — claims 1, 15, and 17 of the ‘730 Patent.

41.  NetScout Systems literally and directly infringe — at least — claims 1, 15, and 17
of the ‘730 Patent.

42.  NetScout Systems perform or comprise all required elements of — at least — claims

1, 15, and 17 of the ‘730 Patent.

43.  In the alternative, NetScout Systems infringe — at least — claims 1, 15, and 17 of
the ‘730 Patent under the doctrine of equivalents. NetScout Systems perform substantially the
same functions in substantially the same manner with substantially the same structures, obtaining
substantially the same results, as the required elements of — at least — claims 1, 15, and 17 of the
“730 Patent. Any differences between the NetScout Systems and the claims of the ‘730 Patent are

insubstantial.

44.  NetScout Systems — by virtue of exclusivity of use between NetScout Software
and NetScout Network Resources — require end users to operate the NetScout Systems in a
manner prescribed and controlled by NetScout. NetScout therefore exercises control and/or
direction over the performance of every action performed on or by a NetScout System, including

those that are initiated by an end user via the NetScout System user interface.

45. All recited elements of — at least — claims 1, 15, and 17 of the ‘730 Patent are
present within, or performed by, NetScout Systems or, in the alternative, performed by end users
of NetScout Systems under the direction and control of NetScout — and are therefore attributable

to NetScout.

46.  NetScout Systems, when used and/or operated in their intended manner or as
designed, infringe — at least — claims 1, 15, and 17 of the ‘730 Patent, and NetScout is therefore
liable for infringement of the ‘730 Patent.

[12]
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DEMAND FOR JURY TRIAL

Plaintiff, under Rule 38 of the Federal Rules of Civil Procedure, requests a trial by jury of
any issues so triable by right.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff respectfully requests that this Court enter:

a. A judgment in favor of Plaintiff that Defendants have infringed the ‘730 Patent;

b. A permanent injunction enjoining Defendants and their officers, directors, agents,
servants, affiliates, employees, divisions, branches, subsidiaries, parents, and all others acting in
active concert therewith, from infringement of the ‘730 Patent;

c. A judgment and order requiring Defendants to pay Plaintiff its damages, costs,
expenses, and pre-judgment and post-judgment interest for Defendants’ infringement of the ‘730
Patent as provided under 35 U.S.C. § 284;

d. An award to Plaintiff for enhanced damages resulting from the knowing and
deliberate nature of Defendants’ prohibited conduct with notice being made at least as early as
the service date of this complaint, as provided under 35 U.S.C. § 284;

€. A judgment and order finding that this is an exceptional case within the meaning
of 35 U.S.C. § 285 and awarding to Plaintiff its reasonable attorneys’ fees; and

f. Any and all other relief to which Plaintiff may show itself to be entitled.

July 31, 2018 Respectfully Submitted,
By: /s/ Ronald W. Burns

Ronald W. Burns

Texas State Bar No. 24031903
RWBurns & Co., PLLC

5999 Custer Road, Suite 110-507
Frisco, Texas 75035
972-632-9009
rburns@burnsiplaw.com
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Kenneth Thomas Emanuelson (Lead Counsel)
Texas Bar No. 24012591

The Emanuelson Firm

17304 Preston Road, Suite 800

Dallas, Texas 75252

469-363-5808

ken@emanuelson.us

ATTORNEYS FOR PLAINTIFF
AKOLOUTHEO, LLC
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