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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

MARSHALL DIVISION
Flectere LLC, Case No.
Plaintiff, Patent Case
\& Jury Trial Demanded

Costco Wholesale Corporation,

Defendant.

COMPLAINT FOR PATENT INFRINGEMENT

Plaintiff Flectere LLC (“Flectere”), through its attorney, complains of Costco Wholesale

Corporation (“Costco”), and alleges the following:
PARTIES

1. Plaintiff Flectere LLC is a corporation organized and existing under the laws of
Texas and maintains its principal place of business at 1400 Preston Road, Suite 400, Plano, TX
75093.

2. Defendant Costco Wholesale Corporation is a corporation organized and existing
under the laws of Washington that maintains its principal place of business at 999 Lake Drive
Issaquah, WA 98027.

JURISDICTION

3. This is an action for patent infringement arising under the patent laws of the
United States, Title 35 of the United States Code.

4. This Court has exclusive subject matter jurisdiction under 28 U.S.C. §§ 1331 and

1338(a).
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5. This Court has personal jurisdiction over Costco because it has engaged in
systematic and continuous business activities in the Eastern District of Texas. Specifically,
Costco provides its full range of services to residents in this District. As described below, Costco
has committed acts of patent infringement giving rise to this action within this District.

VENUE

6. Venue is proper in this District under 28 U.S.C. § 1400(b) because Costco has
committed acts of patent infringement in this District and has a regular and established place of
business in this District. Specifically, Costco has retail stores in this location, including a store
located at 3800 N Central Expy, Plano, TX 75074. In addition, Flectere has suffered harm in this
district.

PATENTS-IN-SUIT

7. Flectere is the assignee of all right, title and interest in United States Patent Nos.
6,272,506 (the “’506 Patent”), and 6,401,094 (the “’094 Patent”) (collectively, the “Patents-in-
Suit”), including all rights to enforce and prosecute actions for infringement and to collect
damages for all relevant times against infringers of the Patents-in-Suit. Accordingly, Flectere
possesses the exclusive right and standing to prosecute the present action for infringement of the
Patents-in-Suit by Costco.

The °506 Patent

8. On August 7, 2001, the United States Patent and Trademark Office issued the
’506 Patent. The *506 Patent is titled “Computerized Verification Form Processing System and
Method.” The application leading to the 506 Patent was filed on September 12, 1997. A true and
correct copy of the *506 Patent is attached hereto as Exhibit A and incorporated herein by
reference.

9. The ’506 Patent is valid and enforceable.
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10. The inventors recognized that there was a need for improving computerized form
processing systems that complied with current manufacturing procedures. Ex. A, 2:46-48.

11.  The invention in the 506 Patent provides an improved computerized form
processing system and method. Ex. A, 2:15-18.

12. To this end, the inventors recognized the importance of automatically keeping
track of changes and complying with government regulations. Ex. A, 4:48-52. (“Thus, system
20, FIG. 2 provides an improved computerized form processing System and method which
automatically keeps track of all changes made to data entries in a computerized form and
therefore complies with FDA requirements concerning data changes.”).

The °094 Patent

13. On June 4, 2002, the United States Patent and Trademark Office issued the *094
Patent. The 094 Patent is titled “System and Method for Presenting Information in Accordance
with User Preference.” The application leading to the 094 Patent was filed on May 27, 1999. A
true and correct copy of the 094 Patent is attached hereto as Exhibit B and incorporated herein
by reference.

14.  The ’094 Patent is valid and enforceable.

15. The inventors recognized that there was a need for users to dynamically format
web pages according to their preferences. Ex. B, 2:2—12.

16. To this end, the inventors created a system and method of web pages that allow
users to customize based on preference. /d. at 2:13-20. (“To achieve the above and other objects,
the present invention is directed to a system and method. . . for delivering information to a user
in a format selected by the user. The information, instead of being stored in a static HTML

document, is dynamically formatted for each user. . . .”).
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COUNT I: INFRINGEMENT OF THE ’506 PATENT
17.  Flectere incorporates the above paragraphs herein by reference.
18.  Direct Infringement. Costco has been and continues to directly infringe at least
Claim 11 of the *506 Patent in this District and elsewhere in the United States by providing a
“computerized form processing system,” for example, Costco’s payment processing portal, that
is a computerized form processing system allowing users to fill in their contact information. See

Figure 1, available at: https://www.costco.com/CheckoutShippingView.

" Return to Cart | Customer Service
=——WHOLESALE
Checkout Shipping > Payment > Review Order
Shipping Address
First Name Order Summary
=
Last Name Subtotal (1 Iltems) $55.99
| | Shipping -
2-Day Delivery Fee $3.00
Company Name (optional) Tax -
| | Enter Promo Code
-| 50 ¥
Strest Address Non-Member 5% Surcharge $2.80
| | Order Total $61.79
| | If you have a Costco membership, enter your membership number
ZIP Code below to avoid paying & surcharge on your purchase.

| ‘ Membership Number

| ‘ | Select v ‘ ive Members will earn approxil $1.12 towards their
annual 2% Reward on this purchase. If you are not an Exscutive
Member, sign up teday.

Phone Number

| ‘ Continue to Payment

Email Address

Add to Address Book
Save as Default Shipping Address

The Costco Anywhere Visa® Card by Citi
Eam 2% Cash Back on your Costco purchases.
Exclusively for Costco members.

Apply Today

Figure 1. Costco’s payment processing portal allows users to fill in their contact information.
19.  Costco’s payment processing portal has Claim element 11(a): “a database for

storing at least one form including one or more fields.” For example, Costco’s payment
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processing portal internally stores data entered into the form. See Figure 2, available at:

https://www.costco.com/CheckoutShippingView.

Checkout

Shipping Address

First Name

| |

Last Name

Company Name (opticnal)

| |

Street Address

| |
| |

ZIP Code

| |

City State

‘ ‘ ‘ Select v

Phone Number

| |

Email Address

|

Add to Address Book
Save as Default Shipping Address
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<!-- Start Shipping Modular ISP -->
v<div class="checkout-container”
» <div class="checkout-container-title row">..</div
v<div id="address-block-shipping” class="checkout-container-body"
v <form id="address-modal-inline" class="address-form"
div class="address-text-error error"></div
input type="hidden" name="addressType" value="S
input type="hidden" name="addressId
input type="hidden" name="nickname"
input type="hidden" name="mInitial"
b <div id="select-saved” class="row h7-style-guide hide">..</div
v<div class="row"
::before
v<div class="form-group col-xs-12 col-1g-18"
label for="firstId">First Name</label>
<input class="form-control ctHidden" type="text" autocomplete="given-name" name="firstModal™ required id=
"firstId"> == $0
Jdiv
::after
/div
v<div class="row">
::before
v<div class="form-group col-xs-12 col-1lg-1@"
<label for="lastId">Last Name</label>
input class="form-control ctHidden" type="text" autocomplete="family-name" name="lastModal" required id=
‘lastId”
Jdiv
itafter
/div
P <div class="row">.</div
v id="country-row" class="row hide">.</div
v class="row">
::before
v<div class="form-group address-1 col-xs-12 col-1g-1@"
label for="addresslId">Street Address</label
¢input class="form-control ctHidden" type="text" name="addressl"” required id="addresslId" aria-required="true"
maxlength="30"

3
3

d
v<d

Figure 2. Costco’s payment processing portal internally stores data entered into the form.
20. Costco’s payment processing portal has Claim element 11(b): “a viewer for
viewing a stored form.” For example, Costco’s payment processing portal allows users to see the
data they enter into the form. See Figure 2.
21. Costco’s payment processing portal has Claim element 11(c): “a data entry device
for allowing a user to enter information into the fields of the form.” For example, Costco’s
payment processing portal allows users to enter in data, such as street address, into the form. See

Figure 3, available at: https://www.costco.com/CheckoutShippingView.
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Shipping Address
First Name
Jon
Last Name
Doe
Company Name (optional)

Street Address

1400 Preston Rd Ste 400

ZIP Code
75093
City State
Plano Texas
Phone Number

Email Address

Add to Address Book

Save as Default Shipping Address
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Figure 3. Costco’s payment processing portal allows users to enter in data, such as street

address, into the form.

22. Costco’s payment processing portal has Claim element 11(d): “a monitoring

routine configured to actively monitor whether previously entered information in a field of the

form is being changed by the user.” For example, Costco’s payment processing portal monitors

whether previously entered information is being changed by users. See Figure 4, available at:

https://www.costco.com/CheckoutShippingView.
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v<div class="form-group address-1 col-xs-12 col-1g-19@
label for="addresslId">Street Address</label
input class="form-contrcl ctHidden" type="text" name="addressl"” required id="addresslId" aria-reguired="true"
maxlength="30"
/div
v<div class="form-group col-xs-12 col-1g-19"
label class="hidden" for="address2Id">Street Address Line 2</label
input class="form-controcl ctHidden" type="text" name="address2" id="address2Id" aria-required="true" maxlength=
307>
</div
i:after
/div
<div id="zipcode_patterns” value=""(d{5}(-d{4})2%)%"></div
div id="zipFormatterFlag" value="false"></div>
v<div class="row"
::before
v<div class="form-group col-xs-12 col-1g-5"
label for="postalld">ZIP Code</label
<input class="form-control ctHidden" type="text" autocomplete="postal-code"™ name="postal" required id="postalld"
aria-required="true" maxlength="10"> == %@
/div
itafter
</div
v<div class="row"
: :before
v<div class="form-group col-xs-12 col-1g-5"
label for="cityId">City</label
input class="form-control ctHidden" type="text" autocomplete="address-level2" name="city" required id="cityId"
aria-required="true
/div
v<div class="form-group col-xs-12 col-1g-5"
label for="statelId">State</label
v<div class="style-select
> <select name="state" class="stateprov-select marginSix ctHidden" required id="stateld" aria-required="true">..
(/select

Figure 4. Costco’s payment processing portal monitors whether previously entered information
is being changed by users.

23. Costco’s payment processing portal has Claim element 11(e): “a field
modification verification routine configured to, on the viewer, prompt the user to sign off on any
such change.” For example, Costco’s payment processing portal will ask users whether they
want to use a verified shipping address instead of the address they manually entered and is
configured to then prompt the user to sign off on a change to the address information. See Figure

5, available at: https://www.costco.com/CheckoutShippingView.
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Address Verification

Please select the most accurate address:

Entered Address Suggested Address

1400 Preston Rd Ste 400 e) 1400 PRESTON RD
Plano TX 75093 STE 400, PLANO TX 75093-

518

Figure 5. Costco’s payment processing portal will ask users whether they want to use a
verified shipping address instead of the address they manually entered.

24.  Induced Infringement. Costco has also actively induced, and continues to
induce, the infringement of at least Claim 11 of the 506 Patent by actively inducing its
customers, including merchants and end-users to use Costco’s website in an infringing manner as
described above. Upon information and belief, Costco has specifically intended that its
customers use its website that infringe at least Claim 11 of the *506 Patent by, at a minimum,
providing access to support for, training and instructions for, its website to its customers to
enable them to infringe at least Claim 11 of the 506 Patent, as described above. Even where
performance of the steps required to infringe at least Claim 11 of the 506 Patent is accomplished
by Costco and Costco’s customer jointly, Costco’s actions have solely caused all of the steps to
be performed.

25.  Flectere is entitled to recover damages adequate to compensate it for such
infringement in an amount no less than a reasonable royalty under 35 U.S.C. § 284.

26.  Flectere will continue to be injured, and thereby caused irreparable harm, unless
and until this Court enters an injunction prohibiting further infringement.

COUNT II: INFRINGEMENT OF THE 094 PATENT

27.  Flectere incorporates the above paragraphs herein by reference.
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28.  Direct Infringement. Costco has been and continues to directly infringe at least
Claim 13 of the *094 Patent in this District and elsewhere in the United States by providing a
method for “presenting information to a user on a workstation operated by the user in accordance
with a preference specified by the user through the workstation,” for example, Costco’s website
provides a method for presenting information to a user on a workstation (such as the user’s
device or web browser) in which the user can modify the format in which the information is
being presented by preference (such as selecting Grid/List view to change the formatting of the

identified search result). See Figure 6, available at: https://www.costco.com/; see also Figure 7,

available at: https://www.costco.com/watches.html.

View Warehouse Savings Find a Warehouse v Get Email Offers v Customer Service UsSv

_ms’"‘ LUV Search Q| My Account~ "E Cart

= Shop All Departments Grocery Business Delivery Optical Phamacy Services Photo Travel Membership Locations

TRUSTED QUALITY | BETTER HEALTH

HEART

s “ I PR KR LAND. HEAR
Support

Support §

CONE WELL

@LG LG 4-Piece
Kitchen Package

$1 ,600 OFF

Figure 6. Costco’s website provides a method for presenting information to a user on a
workstation.

10
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Vi2w Warehouse Savings  Find aWarshousev  GatEmalOffersv~  CustomarSenice USw
Il’lIIIEIIIE‘ Seareh pl My Account v l ™ Cart
= Shop All Departments Grocery Business Delivery Optical Pharmacy Services Pholo Travel Membership Locations
Haome / Jeaely, ‘\uicrhes & Sungiasses / \etches
Filter Results Clear Al Watches
Cstegory — Shop by Category
2i2¢t 3 Cifferant Categu [ =
Selact 3 Different Category - = - E{
< Jeaeky, Watches & Sungiassae -
=\ ¥
Watchas . O 4
Al Watchas ) g E
< s )
Men's Watches ) = -—-1 § =
Show more cptions All Watches Men's Watches ‘Women's Watches
Price -
_J $50-5100 (28) e
Sortty: | S2stMaich Showing 1-22 of €3
) $100- 5200 1) & l v M wing
| S200-$5C0 (11)
) $500- 51,030 D)
) $5,030-510,030 3)

Show more options

Brand 4+
Delivery Type +
Watch Strep Materisl —+ = = = =
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, .
\Water Resistance Depth + Sraling Nawitmer Slack Olal Rolax Paarimaster Yelow Goid  Bacgiey Misonka Rose Goid Anna Kizlh New York Twa-tone
Men's Avtomaic Vateh & Dlamenas Ladizs Automatic Tong Flower Woman's Watch Vomen's Watch with
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Vi2w Warehouse Savings Find 3 Warehouse v Gat Emall Offers v Customar Senice Usw

WHOLESALE Al v BEEEE Q| My Account v ™ Cart

Optical Pharmacy

Hame / Jeaeky, Waiches & Sungiasses / \\etches

Filter Results Clear Al Watches
Cstegory — Shop by Category
Sel2ct 3 Cifferent Categery E ==, i §
< Jeaeky, Watches & Sunglassas - -
TN &
Watchas s ;"'45' x
Al Watchae (81) ~L a 3
——— 9 B
Men's \Watches @0 - =] g B
Show more cptions All Watches Men's Watches ‘Women's Watches
Price —
$50- 5100 (28)
Sontty: [ S2st Match v =  Showing 1-22 £ €3
$100 - 5200 (21
$200 - $5C0 (1) 1=+
500 - $1,030 (1) -
: e H € temper Only tem
$5,030 - $10,00 (2

Sr2iting Navitmar Black Dial Man's Automate Waikh
« Stanizee Steel

« 30 Mater\Water Raslstance
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Show more options
Brand

Delivery Type

Watch Strap Material
=

+
-
Compare Freduct
+
—+

Water Resistance Depth tml c

M’ ] Member Only item
Rolax P2anmastar Yalow Goid & Dlamonds Ladizs Automatic Watch
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Comoare Froduct

Figure 7. Costco’s website allows uses to modify the format in which the information is being
presented by preference.

29. Costco’s website performs the step of Claim 13(a): “storing the information.” For
example, Costco’s website maintains a backend database in which it stores all its information
which ranges from dealers to pharmacies to products listed on their website, etc. See Figure 8,

available at: https://www.costco.com/privacy-policy.html; see also Figure 9, available at:

http://email.online.costco.com/costco/services/CostcoAuto_Article.html.

12
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Online Specifics

Like most web sites, our servers log your IP address, the URL from which you accessed our site, your
browser type, and the date and time of your purchases and other activities. We use this information for
system administration, troubleshooting. fraud investigation and communications from Costco (only).

Health Care Centers

Pharmacies

This section explaing our policy with respect to the uses of personal pharmacy information, whether you use cur services online
or in & warehouse pharmsacy. Prescription infermsation is stored in an electronic system separate from all other member stored
perseonal information. To fill your prescriptions, we collect your name. address. telephone number, age, gender, allergies, and
other prescription-related information. We are required by Iaw to collect this type of information to identify potentislly dangerous
drug interactions or other heslth concerns. \We use this information to process your order, contact you with any questions and
provide you with the counseling you msay require. Our pharmacist database is maintained separately from other Member
databases. Only licensed pharmacists, specifically authorized staff, and others permitted by law to view this database, are
sllowed to de sc. When you use our services. you consent to our use and disclosure of your personal heslth information for
purposes of treatment, payment or health care cperations. We do nct othenwise sell. share, rent or disclose personal informstion
collected from cur pharmacy pages or maintained in pharmacist records unless you have authorized such disclosure, or such
disclosure is permitted or required by law. Additional terms regarding the confidentiality of your prescription information are
explained in our cenfidentiality of personal pharmacy information page located on our Notice of Privacy Practices: Pharmacies &
Health Care Centers and incorporated in this Privacy Policy by this reference. Please review these terms so that you understand
how they affect your actions and information.

Figure 8. Costco’s website maintains a backend database in which it stores all its information.

A peek under the hood at Costco Auto Program

¢ A field group constantly researches auto dealers to make sure participating dealers offer the
best service and price for each brand in each city.

¢ The auto program maintains a massive database of car prices and dealer customer-service
ratings that is constantly updated to make sure the program has the best possible dealers and
the lowest prices.

Figure 9. Costco’s website maintains a backend database in which it stores all its information.
30.  Costco’s website performs the step of Claim 13(b): “permitting the user to specify
the preference through the workstation and receiving from the workstation a request for the
information and an indication of the preference which has been specified by the user through the
workstation.” For example, Costco’s website allows users to select or specify a format in which
the information must be presented, such as by selecting Grid or List view upon a search result.

See Figure 10, available at: https://www.costco.com; see also Figure 11, available at:

https://www.costco.com/watches.html.

13
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View Warehouse Savings Find a Warehouse v Get Email Offers v Customer Service USwv

!3-; an v 9| Sign In / Register ‘ ™ Cart
Watch

= Shop All Departments Grocery Apple Watch Membership Locations
Apple Wearable Technology
Apple Apple Watch Series 4

Anne Kiein All Watches LT H

Apple Watch Series 3 GPS with Black Sport Band - 42mm - Space Gray

Apple Watch Series 3 GPS with White Sport Band - 38mm - Silver

INE
)port

Apple Watch Series 4 GPS + Cellular with Black Sport Band - 40mm -
Space Gray

@LG LG 4-Piece
Kitchen Package

$1.60007 —

Figure 10. Costco’s website allows users to select or specify a format in which the information
must be presented.

14
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User requesting for information

Figure 11. Costco’s website allows users to select or specify a format in which the information
must be presented.

31.  Costco’s website performs the step of Claim 13(c): “retrieving the information
from a database server.” For example, Costco’s website displays identified search results from its
database when a user enters a search request. See Figure 11; See Figure 12, available at:

https://www.costco.com/watches.html.
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Figure 12. Costco’s website displays identified search results from its database when a user
enters a search request.

32. Costco’s website performs the step of Claim 13(d): “dynamically formatting the
information in accordance with the preference to form custom-formatted information.” For
example, Costco’s website allows users to dynamically format how the information is presented
such as by first selecting Grid view, which arranges the identified search results in Gird format,
and then selecting the List view, which arranges the results in form of a list. See Figures 13, 14,

available at; https://www.costco.com/watches.html.
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Figure 13. Costco’s website allows users to dynamically format how the information is presented
(Grid View).
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Figure 14. Costco’s website allows users to dynamically format how the information is presented
(List View).

33. Costco’s website performs the step of Claim 13(e): “sending the custom-
formatted information to the workstation.” For example, Costco’s website displays the updated
format of the web page onto the user’s device or web browser. See Figures 13-14.

34.  Induced Infringement. Costco has also actively induced, and continues to
induce, the infringement of at least Claim 13 of the ’094 Patent by actively inducing its
customers, including merchants and end-users to use Costco’s website in an infringing manner as

described above. Upon information and belief, Costco has specifically intended that its
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customers use its website that infringe at least Claim 13 of the *094 Patent by, at a minimum,
providing access to support for, training and instructions for, its website to its customers to
enable them to infringe at least Claim 13 of the 094 Patent, as described above. Even where
performance of the steps required to infringe at least Claim 13 of the 094 Patent is accomplished
by Costco and Costco’s customer jointly, Costco’s actions have solely caused all of the steps to
be performed.
35.  Flectere is entitled to recover damages adequate to compensate it for such
infringement in an amount no less than a reasonable royalty under 35 U.S.C. § 284.
36.  Flectere will continue to be injured, and thereby caused irreparable harm, unless
and until this Court enters an injunction prohibiting further infringement.
JURY DEMAND
37.  Under Rule 38(b) of the Federal Rules of Civil Procedure, Flectere respectfully
requests a trial by jury on all issues so triable.
PRAYER FOR RELIEF
WHEREFORE, Flectere asks this Court to enter judgment against Costco, granting the following
relief:
A. A declaration that Costco has infringed the Patents-in-Suit;
B. An award of damages to compensate Flectere for Costco’s direct infringement of
the Patents-in-Suit;
C. An order that Costco and its officers, directors, agents, servants, employees,
successors, assigns, and all persons in active concert or participation with them, be
preliminarily and permanently enjoined from infringing the Patents-in-Suit under

35U.S.C. § 283;
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D. An award of damages, including trebling of all damages, sufficient to remedy

Costco’s willful infringement of the Patents-in-Suit under 35 U.S.C. § 284;

E. A declaration that this case is exceptional, and an award to Flectere of reasonable

attorneys’ fees, expenses and costs under 35 U.S.C. § 285;

F. An award of prejudgment and post-judgment interest; and

G. Such other relief as this Court or jury may deem proper and just.

Dated: January 18, 2019

20

Respectfully submitted,

/s/ Kenneth Matuszewski
Kenneth Matuszewski

(708) 870-5803
kenneth@rabilaw.com

Isaac P. Rabicoff
Rabicoff Law LLC

73 West Monroe Street
Chicago, IL 60603
(773) 669-4590
1saac(@rabilaw.com

Counsel for Plaintiff



