
UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

WACO DIVISION 

 
MOBILEPAY LLC, 

 
 Plaintiff 

 
  v. 

 
BANK OF AMERICA 
MERCHANT SERVICES, LLC, 

BANK OF AMERICA 
NATIONAL ASSOCIATION, 
 
AND  
 
FIRST DATA CORPORATION,  
 

 
 Defendants 
 

 
 

Case No. 6:18-cv-00321 
 
JURY TRIAL DEMANDED 

AMENDED COMPLAINT FOR PATENT INFRINGEMENT 

Plaintiff MobilePay LLC (“Plaintiff” or “MobilePay”) hereby asserts the following claims 

for patent infringement against Defendant Bank of America Merchant Services, LLC (“BAMS”), 

Bank of America National Association (“BOA”), and First Data Corporation (“First Data”) 

(collectively “Defendants”), and alleges, on information and belief, as follows: 

THE PARTIES 

1. MobilePay is a limited liability company organized and existing under the laws of the 

Texas with its principal place of business at 17330 Preston Road, Ste 200, Dallas, Texas 75252. 
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2. Defendant Bank of America Merchant Services, LLC is a limited liability company 

organized under the laws of Delaware.  

3. Defendant Bank of America is a national banking corporation organized and existing under 

the laws of the United States. 

4. First Data Corporation is a corporation organized and existing under the laws of the State 

of Delaware. 

JURISDICTION AND VENUE 

5. This action arises under the patent laws of the United States, 35 U.S.C. § 1, et seq.  This 

Court has subject matter jurisdiction under 28 U.S.C. §§ 1331 and 1338(a). 

6. On information and belief, BOA maintains regular and established places of business in 

Austin, Texas at 3600 N Capital of Texas Hwy, Austin, Texas 78746. 

 

https://www.google.com/maps/place/3600+N+Capital+of+Texas+Hwy,+Austin,+TX+78746/@3
0.3347321,-
97.8076407,3a,75y,307.81h,96.98t/data=!3m6!1e1!3m4!1silyQV4tdf3LLcWUQTgqwUg!2e0!7i
13312!8i6656!4m5!3m4!1s0x865b351f2d514a61:0xf0e1e3df72a0e3d1!8m2!3d30.3348505!4d-
97.8082031  
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On information and belief, First Data maintains regular and established places of business in 

Austin, Texas at 11950 Jollyville Road, Austin, Texas 78759. 

 

https://www.google.com/maps/@30.4251413,-
97.7576092,3a,75y,242.54h,75.5t/data=!3m6!1e1!3m4!1sG5PheU_XPPaJ6MsnkWWddA!2e0!7
i13312!8i6656  
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7. The “™” indicated on the signage leading to First Data’s offices in Austin identifies “First 

Data” as a registered trademark. 

8. First Data is the assigned owner of the “First Data” trademark registration. 

 

 http://tmsearch.uspto.gov/bin/showfield?f=doc&state=4809:24k9mr.2.2  

9. On information and belief, BAMS solicits, recruits, and hires employees to work in this 

judicial district, including Austin, San Antonio, El Paso, and McAllen, Texas. 
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https://careers.bams.bankofamerica.com/job/Dallas-AVP%2CInside-Sales-Specialist-Client-
Managed-Dallas%2CTX-1-TX-75244/468445500/  
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https://www.linkedin.com/in/lacey-thomas-084b4145/  

Case 6:18-cv-00321-ADA   Document 16   Filed 01/31/19   Page 8 of 39



AMENDED COMPLAINT FOR PATENT INFRINGEMENT PAGE | 9 

 

 

https://www.linkedin.com/in/colin-ryan-05754b4/  
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https://www.linkedin.com/in/robinrwhite/  
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https://www.linkedin.com/in/cesar-ramirez-5036357a/  
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https://www.linkedin.com/in/natalie-greco-gonzalez-23428363/  
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https://www.linkedin.com/in/jennifer-alanis-117904b/  
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https://www.linkedin.com/in/albert-santos-9447ab67/  
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https://www.linkedin.com/in/michelle-l-1905635a/  
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https://www.linkedin.com/in/sanquan-evans-37b40915/  

10. On information and belief, BAMS and its employees residing in this judicial district 

operate and maintain control over computer equipment and their physical location. The use of this 

equipment serves BAMS’ business interests.   

11. On information and belief, the above employees and other employees that work for BOA 

in this judicial district, together with the operation and control over equipment in this district, 

Case 6:18-cv-00321-ADA   Document 16   Filed 01/31/19   Page 16 of 39



AMENDED COMPLAINT FOR PATENT INFRINGEMENT PAGE | 17 

individually and collectively, establish a regular and established place of business for BOA in this 

district. In re Google LLC, Case No. 2018-152, 2018 U.S. App. LEXIS 3100, 2018 WL 5536478 

(Fed. Cir., Oct. 29, 2018). 

12. On information and belief, BOA provides its premises for use by BAMS employees as a 

regular and established place to conduct business in this judicial district. 

13. On information and belief, BAMS employees utilizes BOA banking premises, located in 

this judicial district, as regular and established places of business. 

14. As described below, the Defendants have committed acts of infringement in this judicial 

district. 

15. On information and belief, the Court has personal jurisdiction over Defendants because 

Defendants have committed, and continue to commit, acts of infringement in the state of Texas, 

has conducted business in the state of Texas, and/or has engaged in continuous and systematic 

activities in the state of Texas. 

16. On information and belief, Defendants’ instrumentalities that are alleged herein to infringe 

were and continue to be used, imported, offered for sale, and/or sold in the Western District of 

Texas. 

17. Venue is proper in the Western District of Texas pursuant to 28 U.S.C. § 11400(b).   

JOINT VENTURE 

18. On information and belief, in 2009, BAMS was founded as a joint venture between BOA 

and First Data. (Dkt. No. 10 at 2). 
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https://www.reuters.com/article/us-bankofamerica-firstdata/bofa-first-data-create-payments-
company-idUSTRE55S3V120090629 

 

 

http://investor.bankofamerica.com/phoenix.zhtml?c=71595&p=irol-
newsArticle&ID=1302921#fbid=0J4yAhEoLHn  

ACCUSED PRODUCTS 

19. Upon information and belief, Defendants make, use, import, sell, and/or offer for sale and 

promote, support, encourage the use of the BOA Mobile Pay Card Reader and the Clover Go Card 

Reader (the “Accused Products”).  The Accused Products are described by and is exemplified by 

the following references: 

 “Mobile Pay – Bank of America Merchant Services” (“Mobile Pay”), available at 
https://www.youtube.com/watch?v=01aEn5vnIUA (last accessed September 18, 2018); 

 “EFM32 Tiny Gecko Series 1 Family EFM32TG11 Family Data Sheet (“EFM32”), 
Preliminary Rev. 0.5, available at https://www.silabs.com/documents/public/data-
sheets/efm32tg11-datasheet.pdf (last accessed January 21, 2018); 
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 “K21P80M50SF4 K21 Sub-Family Data Sheet: Technical Data” (“K21”), available at 
https://www.nxp.com/docs/en/data-sheet/K21P80M50SF4.pdf (last accessed January 31, 
2019) 

 “Audio - How does the phone detect if 3.5 mm jack circuit is closed? - Electrical 
Engineering Stack Exchange” (“3.5 mm jack circuit”), available at 
https://electronics.stackexchange.com/questions/95575/how-does-the-phone-detect-if-3-
5-mm-jack-circuit-is-closed (last accessed September 18, 2018); 

 “3.5 mm Headset: Accessory Specification | Android Open Source Project” (“3.5 mm 
headset”), available at https://source.android.com/devices/accessories/headset/plug-
headset-spec (last accessed January 21, 2018); 

 “Mobile Pay Business” (“Mobile Pay Business”), available at 
http://finance.fiu.edu/controller/Docs/Mobile_Pay_Business.pdf (last accessed September 
18, 2018); 

 “Mobile Point of Scam: Attacking the Square Reader” (“Blackhat”), available at 
https://www.blackhat.com/docs/us-15/materials/us-15-Mellen-Mobile-Point-Of-Scam-
Attacking-The-Square-Reader-wp.pdf (last accessed September 18, 2018);  

 “What Is SSL (Secure Sockets Layer)? | DigiCert.com” (“SSL”), available at 
https://www.digicert.com/ssl/ (last accessed September 18, 2018); 

 “Merchant Services: Credit Card & Payment Processing Solutions” (“Solutions”), 
available at https://www.bankofamerica.com/smallbusiness/merchant-services/ (last 
accessed January 18, 2019); 

 “Why choose Bank of America Merchant Services? Learn the Benefits” (“Why choose 
BAMS?”), available at https://www.bankofamerica.com/smallbusiness/merchant-
services/why-bankofamerica/ (last accessed January 18, 2019); 

 “Clover Go Accept Smartphone Payments | Bank of America Merchant Services” 
(“Clover Go”), available at https://merch.bankofamerica.com/small-business/pos-
devices/clover-go/ (last accessed January 19, 2019); 

 “Clover Go – Apps on Google Play” (“Clover Go App”), available at 
https://play.google.com/store/apps/details?id=com.firstdata.clovergo&hl=en_US (last 
accessed January 21, 2019); 
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 “First Data Introduces Clover Go Card Reader to Compete with Square – Small Business 
Trends” (“First Data”), available at https://smallbiztrends.com/2016/01/clover-go-card-
reader-first-data.html (last accessed January 21, 2019); and 
 

 “POS Device Solutions for Small Business” (“POS Devices”), available at 
https://merch.bankofamerica.com/small-business/pos-devices/ (last accessed January 19, 
2019). 

 

Mobile Pay Business. 

 

Clover Go. 
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20. On information and belief, the Accused Products include devices sourced from Ingenico 

Group. 

COUNT I 
(Infringement of U.S. Patent No. 9,800,706) 

21. Plaintiff incorporates the above paragraphs herein by reference. 

22. Plaintiff is the owner, by assignment, of U.S. Patent No. 9,800,706 (the “’706 Patent”), 

entitled ELECTRONIC DEVICE INPUT/OUTPUT SYSTEM AND METHOD, which issued on 

October 24, 2017.  A copy of the ’706 Patent is attached as Exhibit A. 

23. The ’706 Patent is valid, enforceable, and was duly issued in full compliance with Title 35 

of the United States Code. 

24. Upon information and belief, Defendant has infringed and continues to infringe one or 

more claims, including Claim 1, of the ’706 Patent by making, using, importing, selling, and/or, 

offering for sale the Accused Products.  Defendant has infringed and continues to infringe the ’706 

Patent either directly or through the acts of contributory infringement or inducement in violation 

of 35 U.S.C. § 271.  Defendant has been on notice of the ’706 Patent at least as early as the date it 

received service of this complaint. 

25. Defendant sells, offers to sell, and/or uses the Accused Products, and any similar products, 

which infringe at least Claim 1 of the ’706 Patent. The Accused Products are designed to connect 

to and work with a mobile device. (collectively “the Accused System”). 
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POS Devices. 

26. Claim 1 of the ’706 Patent recites: 

1.  A system for coupling a credit card reader to a mobile device, the system 

comprising:  

a hardware component that connects to the mobile device and the credit card reader, the 

hardware component including:  

a first mechanism configured to receive data provided by the credit card reader; 

a communication controller for buffering the data received from the credit card 

reader prior to conversion by a first circuit; 
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the first circuit configured to convert the data to an analog audio signal; 

a connector to couple the hardware component to an audio input port of the mobile 

device, wherein:  

the connector bridges a microphone pin of the audio input port such that the 

mobile device detects a presence of the connector in the audio input port; 

and 

the connector provides an audio communication between the hardware 

component and the mobile device and communicates the analog audio 

signal from the hardware component to the mobile device; 

a second mechanism on the mobile device configured to receive the analog audio signal 

and convert the analog audio signal into binary data; and 

a third mechanism on the mobile device configured to upload the binary data to a cloud 

service for decoding. 

27. The Accused System is a system for coupling a credit card reader to a mobile device. See, 

e.g., Mobile Pay.  An example is illustrated below: 
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Mobile Pay. 
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28. The Accused System is a hardware component that connects to a mobile device and a credit 

card reader.  An example is illustrated below: 

 

 

29. The Accused System includes a first mechanism configured to receive data provided by 

the credit card reader. An example is illustrated below: 
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30. The Accused System includes a communication controller for buffering the data received 

from the credit card reader prior to conversion by a first circuit. See, e.g., EFM32.  An example is 

illustrated below: 
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EFM32 at p. 1. 

 

EFM32 at p. 2. 

31. The first circuit in the Accused System is configured to convert the data to an analog audio 

signal. See, e.g., EFM32.  An example is illustrated below: 

 

EFM32 at p. 2. 
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EFM32 at p. 15. 

32. The Accused System includes a 3.5 mm headphone connector to couple the hardware 

component to an audio input port of the mobile device. An example is illustrated below: 

 

33. The connector in the Accused System bridges a microphone pin of the audio input port 

such that the mobile device detects a presence of the connector in the audio input port. See, e.g., 

3.5 mm jack circuit.  An example is illustrated below: 
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3.5 mm jack circuit. 

34. The connector in the Accused System provides an audio communication between the 

hardware component and the mobile device and communicates the analog audio signal from the 

hardware component to the mobile device. See, e.g., 3.5 mm headset.  An example is illustrated 

below: 

 

3.5 mm headset. 
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3.5 mm headset. 

35. The Accused System includes a second mechanism on the mobile device configured to 

receive the analog audio signal and convert the analog audio signal into binary data. See, e.g., 

Mobile Pay Business and Blackhat.  An example is illustrated below: 

 

Mobile Pay Business. 
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Blackhat at p. 2. 

 

Blackhat at p. 7. 

36. The Accused System includes a third mechanism on the mobile device configured to 

upload the binary data to a cloud service for decoding. See, e.g., Mobile Pay, Mobile Pay 

Business, and SSL.  An example is illustrated below: 

 

Mobile Pay. 
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Mobile Pay Business. 

 

SSL. 

Inducement: 

37. Defendant offers, supports, promotes, and encourages use of its solution of point-of-sale 

hardware and software, including the Accused Products, to merchants for processing credit, debit, 

and mobile device payments utilizing Defendant’s processing services.  
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Solutions. 

 

Id. 
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38. Defendant touts many features and benefits to merchants that use Defendant’s point-of-

sale hardware/software and processing solutions, including the Accused Products and the Accused 

System. 

 

Why Choose BAMS? 

 

Id. 

39. By using the Accused Products and Accused System, Defendant’s merchants directly 

infringe the ’706 Patent. 
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40. With knowledge of the ’706 Patent and by promoting, encouraging, and supporting the use 

of the Accused System by Defendant’s merchants, Defendant has and continues to induce 

infringement the ’706 Patent under 35 U.S.C. § 271(b). 

Contributory Infringement: 

41. The Accused Products are components that are configured to operate with a mobile device.  

42. The Accused Products are material parts of the inventions claimed in the ’706 Patent, 

including at least Claim 1. 

43. The Accused Products are especially made and adapted for use with a mobile device in a 

manner that infringes at least Claim 1 of the ’706 Patent. 

44. The Accused Products are not a staple article or commodity of commerce suitable for non-

infringing use. 

45. By selling, offering to sell, or importing into the United States the BOA Mobile Pay Card 

Reader for use with a mobile device, Defendant is liable as a contributory infringer under 35 U.S.C. 

§ 271(c). 

Joint Enterprise: 

46. Defendants have in concert with each other to form a joint enterprise to infringe the ’706 

Patent by making, using, importing, selling, and/or, offering for sale the Accused Products and by 

promoting, encouraging, and supporting the use of the Accused Products by their customers and 

merchants. 

47. BOA and First Data entered into the joint venture to establish BAMS for the common 

purpose of promoting, facilitating, and profiting from credit and debit card processing transactions 

through their processing system via use of the Accused Products. 
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48. For each processed transaction using the Accused Products, Defendants collect a portion 

of the total sales amount of the transaction. 

 

Clover Go. 

49. The establishment of this joint venture for the common purpose of profiting from the 

venture establishes a joint venture. 

50. In particular: 

 the Defendants had an agreement, express or implied, to create the BAMS entity and to use 

the BAMS entity to provide merchant services, including the sale and support of the 

Accused Products; 

 the Defendants had a common purpose of promoting and facilitating credit and debit card 

processing transactions through their processing system via use of the Accused Products; 

 the Defendants shared a community of pecuniary interest in that purpose, namely by 

profiting from the transaction fees associated with use of the Accused Products when 

processing credit and debit card transactions; and  

 each Defendant had a “voice” in the direction of establishing, participating, and controlling 

the enterprise, such that each had an equal right of control. 
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51. As an additional component of this joint venture and joint enterprise, BOA provides its 

premises for use by BAMS employees as a regular and established place to conduct business in 

this judicial district. 

52. As a result of this joint enterprise, each defendant is charged with the acts of the other 

Defendants, rendering each liable jointly and severally for the infringement of the ’706 Patent. 

Direction and Control: 

53. Upon information and belief, BOA and First Data, through this joint venture, direct and 

control the operations of BAMS, including the promotion, sell, and use of the Accused Products. 

54. Upon information and belief, BAMS acts as an agent of BOA and First Data, including in 

its acts of promoting, selling, and using the Accused Products. 

55. Upon information and belief, BAMS obtains the Accused Products from First Data. First 

Data has the right to stop or limit BAMS infringement of the ’706 Patent. 

56. As a result of the joint venture and actions by BOA and First Data, BOA and First Data are 

vicariously liable for the infringement of BAMS. 

Damages: 

57. Plaintiff has been damaged by Defendant’s infringement of the ’706 Patent. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff respectfully requests the Court enter judgment against 

Defendant: 

1. declaring that the Defendant has infringed the ’706 Patent; 

2. awarding Plaintiff its damages suffered as a result of Defendant’s infringement of 

the ’706 Patent; 

3. awarding Plaintiff its costs, attorneys’ fees, expenses, and interest; and 
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4. granting Plaintiff such further relief as the Court finds appropriate. 

JURY DEMAND 

Plaintiff demands trial by jury, Under Fed. R. Civ. P. 38. 

Dated:  January 31, 2019 Respectfully Submitted 

/s/ Raymond W. Mort, III   
Raymond W. Mort, III 
Texas State Bar No. 00791308 
raymort@austinlaw.com 
 
THE MORT LAW FIRM, PLLC 
106 E. Sixth Street, Suite 900 
Austin, Texas 78701 
Tel/Fax: (512) 865-7950 
 
ATTORNEYS FOR PLAINTIFF  
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