
CLERK'S OFFICE .U .S DISX COURT
AT RO&NOKE, VA

FILED

l40V 2 1 2219
!JULIA C. DUDLEX CLE j

BY' J.'S
D C u '

G THE UM TED STATESDISTRICT COURT
FORM W ESTERNDISTRICTOFW RGIN A

SALEM  TOOLS, INC.,

Plaindff,

'A',tqc-Q AS%Civil Action No.V.

LM DM ARK TECM OLOGY A, LLC,

Defendant. JURY TRIM Z DEM ANDED
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Plaintiff Salem Tools, Inc. (lçsalem Too1s''), by and through its attomey of record, files

this Complaint for Diclaratory Judgment of Non-lnfringement and Declaratory Judgment of

Invalidity of U.S. Patent No. 7,010,508 Ctthe 5508 Patenf') against Defendant Landmark

Technology A, LLC (siLandmark Technology'') and hereby acknowledges, on knowledge of its

own actions and information and belief as to a11 other m atters, as follows:

NATURE OF TH E ACTION

TMs is an action for declaratoryjudm ent that Salem Tools does

not infringe any valid claim  of the '508 Patent and that the 1508 Patent is invalid. Accordingly,

Salem Tools brings tllis action seeking a declaration that it has not infringed and does not

infringe any valid and enforceable claim  of the :508 Patent. Additionally, Salem Tools seeks a

judpnent that Landmark Teclmology's repeated attempts to enforce and license the :508 Patent

are in bad faith and constimte unfair and deceptive trade practices.

2. A tnle and correct copy of the 5508 Patent is attached as Exhibit A.
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PARTIES

3. Salem Tools is a Virgirlia coporation with its principal place of business at 1602

M idland Road, Salem, VA 24153.

4.

liability company having its principal oftke at 2530 M eridian Pkwy Suite 300, Durham, NC

On inform ation and belief, Defendant Landm ark Technology is a N orth Carolina lim ited

27713 and registered office at 120 Penm arc Drive Suite 118, Raleigh, NC 27603.

JURISDICTIO N A ND VENUE

5. The Court has original and exclusive subject matterjurisiction over these claims

pursuant to 28 U.S.C. jj 1331 and 1338(a) because tllis Complaint states claims adsing tmder an

Act of Congress relating to patents, 35 U.S.C. j 271.

Tllis Complaint also adses tmder the Federal Declaratory Judgment Act, 28 U.S.C. jj

2201 and 2202 et seq. based on the declaratoryjudm ent sought by Salem Tools due to

Landm ark Teclmology's repeated accusations against Salem Tools for patent infringem ent and

its pattern of acmal litigation concem ing the :508 Patent, thereby giving rise to an actual case or

controversy.

By sending demand letters, Landmark Technology has directly targeted Salem Tools, a

Virgirlia resident, and intentionally conducted its business in the Comm onwealth of Virginia.

8. This Court has personal judsiction over Landmark Technology. Upon information and

belietl Landmark Technology conducts substantial business in this judicial Distlict, including

regtzlarly doing or soliciting business, engaging in other persistent courses of conduct, and

dedving substantial revenue from  individuals and entities in Virgirlia.Upon inform ation and

belietl Landmark has purposefully and repeatedly directed its activities at residents of Virginia,

including sending letters to other com panies based in Virginia, asserting infringem ent of the :508
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Patent and demanding pam ent of money.Thus, Landmark Teclmology has suffcient minimllm

contacts with the Commonwea1th of Virginia to satisfy the Virginia long-arm statute, Va. Code

1.

Ann. j 8.01-328, and Constitutional due process requirements because Landmark Technology

regularly conducts business activities in Virginia.

9. Further, this Court has personaljudsdiction over Landmark Technology adsing from

Landmark Teclmology's own ptlrposeful and tortious conduct directed at Virginia and its

residents and occtming in the Commonwea1th of Virginia.

10. Landmark Technology has a well-docllmented history of sending demand lettkrs accusing

companies of infringing Landmark Teclmology's rights regarding the $508 Patent and related

patents, offering to provide the alleged infringers a non-exclusive license to use the patent at

issue for a fee and suing these companies if they do not pay Landmark Teclmology for a license

to use the subject patent. Salem Tools received two such demand letters from Landmark

Technology in August and September of 2019 accusing Salem Tools of infringement and

demanding a pam ent of $65,000 for a license.Landmark Teclmology's demand letters to

Salem Tools, b0th separately and taken together with Landmark Technologfs history of filing

patent infringement lawsuits regarding the :508 Patent and other patents, exemplifes the actual

case or controversy tmder 28 U.S.C. jj 2201 and 2202 arising from Landmark Teclmology's

dem and letters to Sal.em  Tools.

Venue is proper in the W estem District pf Virginia pursuant to 28 U.S.C. jj 139109,

1391(c) and 140009, as a substantial part of the events giving rise to the claims in this'complaint

occurred in tlzis Judicial District and Salem Toôls' pdncipal place of busiiless is in this Judicial

District.
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12. Under TcHeartlandllc v. Krajt Foods Grp. Brands LLC, 137 S. Ct. 1514 (2017) and

its progeny, and 28 U.S.C. j 1400, any suit for infringement upon the 1508 Patent must be

brought in the judicial district where Salem Tools resides or has a regular or established place of

business.

13. Salem Tools both resides and has its regular, established place of business in the W estem

District of Virgirlia; thus, venue is appropdate .in this Court.

FA CTUAL BACK GROUND

General Backeround

14. On information and belietl Landmark Technology is an entity commonly referred to as a

patent troll whose business 'activities solely consist of sending demand letters seeking patçnt

license fees and receiving license fees in return, or filing lawsuits against purported patent

infringers who fail to pay the license fee demanded.On information and beliefl Landmark

Technology claims to have 'iexclusive dghts'' to the :508 Patent with the right to enforce the

1508 Patent.

15. On information and belief, Landmark Teclmology's sole business model and activity

involves sending letters accusing others of patent inftingem ent and threatening litigation. Upon

information and belietl Landmark Teclmology does not make, use, or sell any product or services

of its own.

16. On information and belietl Landmark Technology is involved in at least seven other

lawsuits against vadous companies involving claim s about the :508 Patent.

Landm ark Teclmology and its predecessor compazlies, as patept trolls, have sued

hundzeds of companies for nuisance value am otmts based on likely-invalid and non-infringed

patents, wastinc valuable court resotlrces to force companies to pay them  for baseless intellectual
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property because it is less expensive to settle for nuisance amotmts than litigate. Exploitina the

U.S. federal cotlrt svstem  to aain leverage over those it accuses of infringem ent- without having

any intention of actuallv enforcina its patent based on the merits- is the hallmark of Landmark

Technology's business m odel.

18. Landmark Technology also appears to systematically and quickly settle litigations pdor

to any potentially damaging rulings on the baselessness of Landmark Technology's claims,

thereby presew ing its ability to extract licensing fees from  other com panies moving forward.

Landm ark Technoloav's Dem and Letters to Salem  Tools

19. On or about August 2, 2019, Landmark Technology, stating that it has ççexclusive rights''

to patents including i'its :508 (Pqatent,'' sent its srst demand letter (the ltFirst Letter'') to

M r. W illiam Powell, Jr. of Salem Tools, Inc., asserting that Salem Tools infringes the '508

Patent, claiming that Githe specific ftmctionalities implemented by ST Solutions using their

servers and devices interfaced to ST Solutions' web servers constitutes use of the technology

taught within the meaning of Claim 1 of the 1508 patent.'' A tl'ue and correct copy of the First

Letter as received is attached as Exhibit B.

20. The First Letter does not include an element by elem ent analysis, or any other type of

straight-faced, reasonable, or proper descdption of Salem Tools' services purported to infringe,

and instead simply includes a link to two pages on Salem Tools' websitel
, along with generic

accusations, which upon information and belietl are common to most or a11 of the demand letters

Landmark Technology sends to alleged infringers of the :508 Patent. Landmark Technology

further dem anded pam ent through deceptive and m isleading inform ation regarding the

importance of the G 508 Patent as a GGpioneer patentEl'' covering ççwidely regarded'' tecbnology.

l See, e.g., he s-'//- -stsolutionsoline-com
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21. A tkee-panel board of expertjudges at the U.S. Patent & Trademark Oftke (EtUSPTO'')

has already stated that there is no evidence that the :508 patent is in any way a Etpioneer patent''

(See Exhibit C.)

22. The First Letter concludes by offedng Salem Tools a ûçnon-exclusive license to its '508

patent, for $65,000.'' The First Letter requested a response within 15 days.

23. Landmark Teclmology stated in its letter that the $65,000 dollar nllmber is a Etsubstantial

discötmt to the historical licensing pdce of Landmark's portfolio'' but it appears Landmark

Technology offers everm ne the same number. Accordingly, upon information belief, this

statem ent is false.

24. Nowhere in the First Letter did Landmark Teclmology indicate that its offer was

negotiable. Upon information and belietl this tactic is designed to extract payment f'rom letter

recipients, lcnowing that the payment would be signifkantly less expensive than defending

against even an invalid patent in federal cotut

25. On or about September 20, 2019, Landmark Technology sent a second demand letter to

Mr. Powell (the çûsecond Letter''l. The Second Letter reiterated the licensing offer to Salem

Tools for a ççnon-exclusive license to its :508 patent for $65,000.'' A true and correct copy of the

Second Letter as received is attached as Exhibit D. Nowhere in the Second Letter did Landm ark

Technology indicate that its offer was negotiable.

26. Salem Tools had no knowledge of Landmark Technology or the $508 Patent until receipt

of the First Letter.
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The :508 Patent

27. The :508 Patent, entitled çW utom ated M ultim edia Data Processing Network,'' issued on

or about M arch 7, 2006. The named ùw entor of the 1508 Patent is Lawrence B. Lockwood

(çtockwood').

28. The '508 Patent is directed to çlterminals used by bankina and other financial institutions

to make their services available at a11 hours of the day from various remote locations.''

(Exhibit A, col. 1, 11. 22-25 (emphases addedl.) Salem Tools is not a banking or other financial

instimtion; Salem Tools sells tools.

29. The patent states'. ûThe principal object of this invention is to provide an economical

means for screening loan applications.'' (See Exhibit A, col. 1, ll. 46-47 (emphases addedlo) Yet

that descdption and the financial instiGtion aspects of the patent, wllich limit the claims as

explained below, have nothing to do at a11 with Salem Tools' business of distlibuting tools.

Other objects of the invention include: tta system that ties together financial institution data

processing, the computer services of a credit reporting blzreau, and a plurality of rem ote

terminals. Each remote term inal displays the live im age of a tk titious loan oftk er who helps the

applicant through an interactive series of questions and answers desir ed to solicit from the

applicant a11 the information necessary to process llis loan application.'' (See Exhibit A, col. 1, 1.

64 - col. 2, 1. 4.)

30. The Patent Tzial and Appeal Board CtPTAB'') at the USPTO determined that the claims

of the '508 Patent are directed to ç:a fnancial product or service'' under the Am erica hw ents Act

CWIA'') and that the claims are more likely than not invalid. (Exhibit C, at 12.)

31. Because of the PTAB decision, the :508 Patent no longer enjoys a presllmption of

validity.
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32. As such, no reasonable litigant, judge, orjury could believe that the 5508 patent reads on

a website that sells tools, or that the patent is valid.

33. Figure 1 is representative of the claim s of the '508 Patent:
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34. The terminals 105 (seemingly descdbed as çlstations'' in the claims) of the claimed

method are analogous to ATM S or other smart self-service/automated machines where a user

visits the remote terminal and interacts with that tenninal. Part of the invention was to move

beyond typical vending machines and into the realm of çtmore complex types of goods and

services distdbution which requires a peat deal of interaction between individuals or between

individuals and institutions.'' (Exhibit A, col. 1, 11. 40-43.)

35. According to the patent, remote terminals present a live image of a Gfctitious'' automated

loan officer who would guide the users tllrough questions and then Kçmake a decision based on all

the information gathered...'' including offering a loan amotmt. (See Exhibit A, col. 1, 1. 64 - col.

2, 1. 1 1.)
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36. According to the patent and prosecution history, the '508 Patent presents a solution to a

problem of tying together financial institution data processing, the computer services of a credit

reporting bureau, and a pltlrality of remote terminals. Each remote terminal displays a live

image and interactive series of questions. (Id.4

According to the patent, prosecution llistozy  and claims of the :508 Patent, the claim s of

the 5508 Patent require an interactive video presenàtion on the video display of the station or

terminal. (Exhibit A, col. 7, 11. 4-12.)

38. According to the :508 Patent, because each user using the terminal (or station) of the '508

Patent will provide different answers to earlier questions, the user may be provided with

subsequent questions different 9om those posed to another user. (See Exhibit A., col. 4, 1l. 61-

64.)

39. According to the patent and prosecution Mstory, each user of the claimed method of the

'508 Patent will be provided with an individualized presentation via the video-based interface.

(See Exhibit A, col. 3, 11. 54-58.)

40. The claims of the '508 patent require that its method make suggestions, or independently

provide something different than what was requested but more responsive to the user's needs,

and output said suggestions via the video display. Note, for example, the following language

f'rom claim 1 (emphases added):

means for interactivelv directina the operation of said computer, video displav,
data receiving and transmitting m eans, and m ass m em ory compdsing m eans for
holding an operational sequencing list, m eans for processing said operator-
entered inform ation, inquides, and orders accordinz to baclcward-chairlina and
forward-chainina seguences, and means responsive to the status of said
computer, display, m ass m em ory, and data receiving and transmitting means for
controlling their operation',

Case 7:19-cv-00738-EKD   Document 1   Filed 11/01/19   Page 9 of 20   Pageid#: 9



said means for processinz includhm means for analvzina said ooerator-entered
informatlon and means. responsive to said means for analvzinm for presenting

' 

dltional hmuiries in resoonse to said operator-entered information. ..ad

41. The claims of the '508 Patent require forward-chaining and backward-chaining, wllich

. 
'

happens at the situs of the station or termlnal, which in essence, appears to mean that the claimed

term inal or station of the '508 Patent interacts with a user who visits the remote location of the

terminal in order to obtain a snancial product or service; the tenninal presents the user with a

live image of a Rfictitious'' fmancial institution employee (ag., a sctitious loan officer) who &st

tells the user how to use the terminal; the user and the fctitious employee then engage in an

iterative back and forth to answer what the computer determines are relevant questions, including

based on feedback from the user; the fctitious employee is able to make suggestions for

fnancial products or services, including providing a loan am otmt offer.

The :508 Patent's Prosecution Historv Further Narrows the Patent's Scope

42. The patent prosecution of the :508 Patent from fling to issuance was a 10 yea: odyssey at

the USPTO, where nllmerous concessions had to be made by Landmark Teclmology in order to

get the patent allowed. During prosecution, Lockwood made clear that he believes his invention

dates back to May 24. 1984 (the so-called priority date).

43. The Exsminer initially rejected the patent application that ultimately issued as the :508

Paient (the ::'772 Application'') under 35 U.S.C. j 1 12 as being indefinite, non-enabling, and

lacking specification support; and tmder 35 U.S.C. j 103 as being an obvious vadation of prior

technology in an earlier Lockwood patent.

44. In response, Loclcwood stated that support for the means-plus-fhnction claims in the 1508

Patent could be found in the specification, using as support information from  the specification

that limits the claims to ççfnancial institutionlsj,'' Rprocesslingq loan applications,'' Giperiodically
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polling the various terminals. . .in order to verify their stams and proper operationy'' and

tlfictitious offcer.''

45. As explained in 35 USC j 11249, ççAn element in a claim for a combination may be

expressed as a means or step for performing a specified function without the recital of structure,

m aterial, or acts in support thereof, and such claim  shall be construed to cover the corresponding

structure. material. or acts descdbed in the speciscation and equivalents thereof.'' (Emphasis

added.) Therefore, the limitations f'rom the specification are read into the claims for these

m eans-plus-function aspects of the :508 Patent.

46. The broadest reasonable interpretation of a means plus function claim will, therefore, be

drawn to the strtlcmre, material or acts described in the specitkation and their equivalents. (See

M.P.E.P. 218 1.)

47. Salem Tools is not a ççfnancial institution,'' does not Eçprocess loan applications,'' does

not ççperiodically po11E) the vadous terminals. . .in order to verify their status and proper

operation,'' and does not have a çifictitious officen'' Upon infonnation and belief, lçstations''

according to the Dem and Letter from  Landm ark Technology are a custom er's computer or phone

where they submit their orders for tools, for example. Salem Tools does not periodically Gçpollgl''

their customers computers or phones to verify their status and proper operation.

48. Further, i.n response to the obviousness rejection, Lockwood argued claim 1 tiemploys a

type of problem solving technique ltnown in the art as Gbackward-chaininp' Backward-chaining

is a way to emulate human inductive reasoning or goal-directed reasoning.'' (Emphasis added.)

49. Salem Tools' very typical e-comm erce platform  does not practice lçbackward-chaining''

as claim ed in the 1508 Patent, to the extent Salem Tools can try to discern the m earling of that

vague and insuftkiently descdbed element of the claims.
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50. Lockwood also argued claim 1 çtemploys a type of problem solving technique known in

the art as çforward-chaininp' Forward-chaining is a comm on term of art designating a way to

emulate human deductive reasoning or data-driven reasoninp'' (Emphasis added.)

51. Salem Tools' very typical e-commerce platform does not practice itforward-chaining'' as

claimed in the 1508 Patent, to the extent Salem Tools can try to discem the meaning of that

vague and insufsciently described elem ent of the claim s.

52. On M arch 7, 2006, the '508 Patent issued.

53. Upon information and belief, the patent was challenged at the USPTO according to the

program for requesting review by the USPTO'S PTAB for patents that are business method

patents. The PTAB- a panel of three expertjudges--decided to re-revieW the patent, holding it

was ûtmore likely than not'' that the 1508 Patent's claims were invalid. (See Exhibit C.)

54. Speciscally, the Board held that the patent was more likely than not hwalid tmder

35 U.S.C. j 112. (f#.) Salem Tools agrees and Salem Tools cannot infringe what is hopelessly

flawed claim language, including what exactly constitutes backward-chaining and forward-

chaining according to the claims.

55. Upon infonnation and belie: there was no re-review snal decision because the parties,

including Loclcwood, settled prior to a fmal decision.

56. Thus, in order to infringe the claims of the 5508 Patent, if it were valid, which Salem

Tools does not concede, Salem Tools must practice everv sinale limitation/elem ent of claim  1.

57. Further, the Salem Tools' accused system must include every limitation as argued by

Lockwood during prosecution.

58. Claim 1 of the '508 Patent contains a large num ber of m eans plus ftmction limitations.

Under 35 U.S.C. j 112(9, the claims are limited to the function described in the specitkation.
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The brief specification does not provide the required stnzcture of the vadous ûçmeans,'' as noted

by the Patent Tdal and Appeal Board. This is made worse by the narrow and specitk scope that

Landmark Teclmology repeatedly descdbed to have during prosecution.The required level of

detail is not fotmd anywhere in the specification.

Salem Tools Does Not Infrinte the :508 Patent

59. Salem Tools does not infringe claim 1, or any other claim of the :508 Patent, because

Salem Tools does not practice every limitation of, by way of example, claim 1.

60. Upon information and belief, Landmark Teclmology failed to undergo a reasonable

infringem ent analysis prior to sending its two dem and letters.

61. Salem Tools markets online through its website, www.stsolutionsonline.com. In order

for a customer to access www.stsolutionsonline.com, the customer must first choose to install

third party internet browser soAware (such as: Intemet Explorer, Firefox, or Safari) onto the

customer's computer or device. A customer can then tûvisit'' Salem Tools' website by typing a

URI . into a text box of the browser. This customer action causes the customer's internet browser

to send a request to a third-party's web server which hosts Salem Tools' website via a standard

intem et connection. In response to the request f'rom the custom er's browser, a third-party web

server causes Salem Tools' website to be displayed onto the customer's device.

62. If a customer decides to press tçshop'' on the stsolutionsonline.com website, they are re-

directed to third party servers, wllich use the tllird party's soRware that is licensed by Salem

Tools. The customer then interacts with the m enus displayed on the customer's device in order

to select and order tools.

63. Salem Tools' website is hosted at a third party's web server farm which, in turn,

commllnicates with Salem Tools' çlback end'' com puters when necessary. Salem  Tools does not
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own, operate, or host its own web servers nor a web server fann. Furthermore, Salem Tools

obviously does not own, operate, and/or control any of its customers' computers or mobile

devices used to access its website. Also, much of the linking and data sending/receiving as

claimed by the :508 Patent would be practiced by the Intem et as a whole, clearly something

Salem Tools does not own or have any control over.

64. Landmark Technology alleges that Salem Tools servers constitute an infringing use of

claim 1 of the :508 Patent when customers use devices (f.c., Gtstations'') to interact with Salem

Tools' web servers. Salem Tools does not infringe any valid and enforceable claim  of the :508

Patent for reasons including, but not limited to, the fact that the stations (j.c., customer devices)

accessing Salem  Tools' website are not owned or used by Salem Tools. Additionally, even if

such terminals/stations were owned or used by Salem Tools, such tenninals/stations do not

utilize any backward- or forward-chaining technology, which is required by claim 1 of the 1508

Patent based on concessions made during prosecution and by the inventor himself; and no server,

computer or device associated with Salem Tools uses forward chaining teclmology at all, which

is also required by claim  1 of the 1508 Patent.

65. Salem Tools' system  does not utilize a1l elem ents of the prolix :508 Patent claim 1, or

any other claim. Also, to the extent any of the elements are practiced, several elements are not

practiced by Salem Tools, but rather by third parties.

COUNT 1- DECLAM TION OF IW ALIDITY OF U.S. PA TENT 7,010,508

66. Salem Tools incorporates by reference the allegations in paragraphs 1 through 65 of this

Complaint as if fully set forth herein;

67. Landm ark Technology claim s to have exclusive rights to the 5508 Patent.
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68. Landmark Teclmology demanded that Salem Tools pay for a license to the '508 Patent

within 15 days.

69. Landmark Teclmology is in the business of threatening litigation and following tllroug,h

on that threat specifically with respect to the 5508 Patent. A review of Landmark Technology's

record demonstrates a consistent and frequent pattem of litigation, creating a reasonable fear that

Salem Tools was Landm ark Teclmology's next target.

70. The claims of the 5508 Patent are invalid under at least any one of 35 U.S.C. jj 101, 102,

103, and 112.

71. The claims of the '508 Patent do not constimte patent eligible subject matter pursuant to

35 U.S.C. j 101, and therefore are an invalid or ineligible patent on an abstract idea. The '508

Patent claims the abstract idea of automated data processing of business transactions. Notlzing in

the claims, tfansforms the nature of the claims'' into patent eligible subject matter. Mayo

Collaborative Services v. Prometheus Labs, Inc., 566 U.S. 66 (2012). Furthermore, ûtgtqhe mere

recitation of a genedc computer cannot transform a patent-ineligible abstract idea into a patent-

eligible invention.'' Alice Corp. v. CLS Bank Int 'l, 134 S. Ct. 2347 (2014).

72. Additionally, the '508 Patent is invalid as anticipated pursuant to 35 U.S.C. j 102 or as

obvious ptlrsuant to 35 U.S.C. j 103.

73. The claims of the '508 Patent axe also invalid because the specitkation fails to provide

any stnzcture or necessary support for the numerous means plus function elements recited in the

claims, pursuant to 35 U.S.C. j 1 12. The claims are altogether vague, insufficiently described,

and non-enabled.

74. Based on Landm ark Teclmology's letters, the imm inent threat of litigation for patent

infdngement, a consistent pattem  of canying out its threat, as well as Salem Tools' dezlial of
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infringement, an actual case or conkoversy exists as to whether Salem Tools infringes any valid

claim  of the '508 Patent.

75. Salem Tools is entitled to a declaration that the claim s of the '508 Patent are invalid.

COUNT 11 - NON-INFRINGEM ENT OF U.S. PATENT NO . 7,010,508

76. Salem Tools restates and incolporates by reference the allegations in paragraphs 1

through 75 of tllis Complaint as if fully set forth herein.

77. Landmark Teclmology claim s to have exclusive dghts to the 5508 Patent.

78. Landmark Technology has demanded that Salem Tools pay for a license to the '508

Patent within 15 days.

79. Landmark Technology is in the business of threatening litigation and following tlzrough

on that tk eat specitk ally with respect to the '508 Patent. A review of Landmark Technology's

record dem onskates a consistent and readily apparent pattern of litigation.

80. Landmark Technology failed to conduct a proper pre-demand due diligence prior to

demanding $65,000 from Salem Tools.

81. Landm ark Technology has made nllmerous lim iting adm issions regarding the scope of

the claims of the 9508 Patent during its prosecution and in subsequent USPTO and litigation

proceedùlgs.

82. Even a cursory pre-demand research effort would have established that under the plain

language otthe claim, and especially tmder the much narrower reading argued by the inventor

and Landmark Teclmology dudng prosecution and afterwards, Salem Tools' system and/or

teclmology does not infringe any valid and enforceable claim of the '508 Patent.

83. Salem  Tools has not infringed and does not infringe any valid and enforceable claim  of

the '508 Patent, whether literally or tmder the doctdne of equivalents.
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84. Additionally, Salem Tools is not liable for any induced, contributory, divided, or other

indirect infringement of any valid and enforceable claim of the '508 Patent. Neither Salem

Tools, nor its customers who access its website, nor anyone associated with Salem Tools, utilizes

every element of any claim in the '508 Patent as is required for infringement.

85. Based on Landmark Teclmology's letters and accusations of patent infringement,

especially in light of its pattern of litigation, and Salem Tools' denial of inG ngem ent, a

substantial, im mediate, and real controversy exists between Salem Tools and Landmark

Technology regarding whether Salem Tools directly or indirectly infringes or has infringed the

'508 Patent. Ajudicial declaration is necessary to determine the parties' respective rights

regarding the 5508 Patent.

86. At least in part, the controversy arises f'rom Landmark Technology's demand letters to

Salem Tools claim ing that Salem  Tools infringes at least claim  1 of the 1508 Patent, and

providing Salem Tools the option to pay for a license to the :508 Patent within fReen (15) days

of the First Letter being sent. Landm ark Teclmology's dem and letters alone, and in combination

with u ndmark Teclmology's widespread campaipz of sling patent infringement lawsuits

against licensing targets that refuse to pay the license fee Landmark Teclmology dem ands,

clearly demonstrates Landmark Technology's intent to seek to erroneously enforce the :508

Patent against Salep  Tools.

87. Ajudicial declaration that Salem Tools does not directly or indirectly infringe any valid

and enforceable claim  of the '508 Patent is necessary and appropriate so that Salem Tools m ay

ascertain its dghts regarding the '508 Patent and to prevent further injury to Salem Tools.
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88. W hile Salem Tools submits it does not infringe the 1508 Patent and is entitled to a

declaration stating as much, Salem Tools is altematively entitled to a declaration that Landmark

Technology may not recover dam ages prior to August 2, 2019.

COUNT lII -
FEDER AI, UNFAIR AND DECEPTIVE TM DE PM CTICES

UNDER 15 U.S.C. j 45(a)(1)

89. Salem  Tools restates and incop orates by reference the allegations in parap aphs 1

through 88 of this Complaint as if fully stated herein.

90. Landmark Technology's allegations are objectively baseless given a lack of actual

allegations related to the specific area in which Salem Tools' services or technology allegedly

infringe the 1508 Patent.

91. Landm ark Technology failed to reasonably construe the claim s, then failed to compare

said claims to Salem Tools' services or technology, but instead only generally pointed to Salem

Tools' webpage (along with boilerplate, genedc computer/server terminology) to allege that the

webpage somehow infringes the daims of the 1508 Patent.

92. Landmark Teclmology's infringement allegations are objectively baseless given the

deceptive and m isleading inform ation regarding the importance of the 1508 Patent as a ûipioneer

patent.'' In fact, the :508 Patent relates to outdated and obsolete teclmology for screerling loan

applications based on terminals at bank branches, which was confirmed by the USPTO Patent

Trial and Appeal Board.

93. A District Attorney in W asco County, Oregon has already decided that effectively

identical practices by Landmark Teclmology regarding another patent were çtwithout merit'' and

Rdeceptive.'' (See Exhibit E, p. 5 of letter (see bottom right hand comer) (blank pages from

website where exhibit downloaded deleted) (emphases addedl.)
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94. By u owingly tllreatening litigation in bad faith, Landmark Teclmology is engaging in

tmfair methods, and unfair or deceptive acts or practices in or affecdng commerce.

95. Landmark Technoloav svstematically ends litigation involving the :508 Patent prior to

claim construction or any decision on the merits. thereby artfully preserving its ability to arcue

for plain language scope of an irrelevant patent and continuing to torment irmocent com parlies

with a patent that Landmark Technology lmows is invalid under the current patent laws.

96. Landmark Teclmology's actions constitute bad-faith patent litigation because Landmark

Teclmology lmows, or should know, that the patent scope relates to outdated and irrelevant

technolocv wllich is no loncer used bv todav's e-commerce technology and camlot possiblv be

infrinaed.

97. Salem Tools seeks an injtmction and such other equitable relief as deemed appropriate.

REQUEST FOR RELIEF

W HEREFORE, Plaintiff Salem Tools, Inc. respectfully requests the following relief:

a. A declaration that Salem Tools' services, systems, technology, and/or practices

have not infringed and do not infringe, directly or indirectly, any valid and enforceable

claim of the 5508 Patent, whether literally or tmder the doctline of equivalents;

b. A declaration that the '508 Patent is invalid for faillzre to comply with the

requirements of 35 U.S.C., including at least jj 101, 102, 103 and/or 112;

C.

deceptive trade practices;

d. An order declaling that tllis is an exceptional case and awarding Salem Tools its

costs, expenses, disbursements and reasonable attomeys' fees under 35 U.S.C. j 285,.

Decladng that Landmark Technology's conduct constitutes lmlawful, unfair, and
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e.

unlawful acts, including punitive damages and pre- and post-judm ent interest, as

provided by law; and

An order awarding Salem Tools al1 damages caused by Landmark Teclmology's

That Salem Tools be pynted such other and further legal and equitable relief

against Defendant taandmark Teclmology as the Court deems appropriate.

JURY DEM AND

Under Rule 38 of the Federal Rules of Civil Procedure, Plaintiff demands a

trial byjury on a1l issues so tliable.

Dated: November 1, 2019 Respectfully submitted,

SALEM  TOOLS, INC.

By:

Natha . Evans (V ar No. 468
Zac ary S. Agee VA Bar No. 88966)
W OODS ROGERS PLC
123 East M ain Street, Fifth Floor
Charlottesville, VA 22902
(434) 220-6829 (Phone)
(434) 220-5687 (Fax)
nevans@woodsrogers.com
zagee@woodsrogers.com

ATTORN EY FOR PLAINTIFF,
SALEM  TOOLS, IN C.
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