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A tto rn eysfo rPlain tiff
H Y PER TEXT TEC H NOLOG IES,LLC

U NITED STA TES D ISTR IC T COU R T

C ENTR A LD ISTR IC T OF C A LIF OR NIA

SOU TH ER N D IV ISION

H Y PER TEXT TEC H NOLOG IES,
LLC ,

Plain tiff,

v.

G OOG LE LLC an d D OES 1 -1 0 ,
in clusive,

D efen dan ts.

C aseNo . 8:1 9 -cv-02356-JLS-K ES

F IR ST A MEND ED C OMPLA INT
F OR PA TENT INF R ING EMENT

D EMA ND F OR JU R Y TR IA L

D istrict
Judge: H o n .Jo sephin eL. Stato n

F o ritsfirstam en ded co m plain tagain stD efen dan ts,plain tiffH ypertext

Techn olo gies,LLC (“H ypertext”or“Plain tiff”)allegesasfollo w s:

1 . Plain tiffH ypertextfilesthisfirstam en ded co m plain tagain stdefen dan t

G o o gleLLC (“G o o gle”)an d theD o edefen dan tsallegin g directan d in directw illful

in frin gem en to fU .S.Paten tNo .7,1 1 3,80 1 (the“’80 1 Paten t”).

2. Theaccu sed pro ducts(“A ccu sed Pro ducts”)in cludeG o o gle’sdevices

thatsto rean d execu teSMS (Sho rtMessageService)textm essagin g applicatio n(s),

fo rexam ple,G oog leH ang outan d G oog leM esseng er,thatreceivean SMS text

m essagein cludin g an applicatio n pro to co liden tifieran d U R Lin fo rm atio n ,an d u se
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theapplicatio n pro toco liden tifieran d theU R Lin fo rm atio n to receivedatafro m a

w ebserverusin g an applicatio n pro gram sto red an d execu ted by G o o gle’s A ccu sed

Pro ducts,such asaw ebbro w ser,w heretheam o u n to fsuch received datacan

sign ifican tly surpassthe140 -bytesizelim itatio n o ftheSMS textm essage

(“Paten ted Techn o lo gy”).

3. A truean d co rrectcopy o fthefirst-filed co m plain tan d allexhibits

(includin g theclaim chart)in thism atter,asfiled D ecem ber6,20 1 9 ,w assen tvia

F ederalExpressan d em ailto G o o gleo n D ecem ber1 0 ,20 1 9 . A truean d co rrect

copy o fthatLetter(w itho u tenclo sures)isattached asExhibitA .

4. A represen tativeo fG o o gleco m m u n icated w ith arepresen tativeo f

H ypertextregardin g thefirst-filed co m plain to n D ecem ber1 9 ,20 1 9 . Therefo re,

G o o glehad n o ticeo fthatco m plain t(in cludin g allitsexhibits)an d o fthe‘80 1

Paten tatleastasearly asthatdate.

5. Thu s,G o o glew as o n n o ticeas o fthatdaten o to nly o fthe‘80 1 Paten t

bu talso o fthefacts n ecessary to u n derstan d an d appreciatethem an n erin w hich the

A ccu sed Pro ductsin frin ge,an d ho w theu seo fthe A ccu sed Pro ductsregardin g

SMS m essagin g also in frin geassho w n o n in theclaim chartattached to the

C o m plain tasan exhibit. Therefo re,as o fthatdate,G o o glew as o n n o ticeo fthe

m an n erin w hich ithad in frin ged an d co n tin u esto directly in frin gethe‘80 1 Paten t,

an d also ho w ithad been co n tributin g an d in ducin g,an d co n tin u es to co n tribu teto

an d in duce,o thersto directly in frin gethe‘80 1 Paten t.

6. H ypertextisin form ed an d believesthatn o tw ithstan din g thefactthat

G o o glehasreceived acopy o fthefirst-filed co m plain tan d itsattached claim chart

an d hasthu sbeen pu to n n o ticeo fn o to nly the‘80 1 Paten tbu talso o fthefacts

n ecessary to u n derstan d an d appreciatethatthe‘80 1 Paten tisin frin ged by m akin g,

im po rtin g,o fferin g forsale,sellin g an d/o ru sin g the A ccused Pro ducts,G o o glehas

n o ttaken o rin itiated an y stepsto m o dify the A ccu sed Pro ductsto avo id

in frin gem en t;oran y stepsto advisetheim po rters,distributors,sellersan d u sers o f
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the A ccused Pro ductsto ceasein frin gem en t;o rin structed an y o fthem o n ho w to

avo id in frin gem en t.

7. Them o dificatio n s n ecessary to avo id in frin gem en tcan bequickly,

easily an d in expen sively im plem en ted by G o o gle,even o n A ccu sed Pro ductsin the

han ds o fen d u sers.

8. Therefo re,every m an u facture,im po rtatio n ,o fferin g fo rsale,saleo r

u seo fthe A ccused Pro ductsw ithin theU n ited Statesisan acto fin frin gem en tfo r

w hich G o o gleisliabledirectly an d/o rin directly.

9 . A ltho u gh each A ccused Pro ductm ay beso ld o nly alim ited n u m bero f

tim esbefo rem akin g itsw ay in to thehan ds o ftheultim ateen d-u sercusto m er

(“G o o gleC u sto m er”),then u m bero ftim esthateach G o o gleC u sto m eren gagesin a

u seo feach A ccu sed Pro ductthatco n stitu tesin frin gem en to fthe‘80 1 Paten tisvery

large.

1 0 . ThePew R esearch Cen terhasrepo rted thatatleast9 7% o fall

sm artpho n eo w n erssen d SMS textm essagesregularly. A n d o n average,each

perso n in theU n ited Statesw ho u sestextm essagin g sen dsan d receives 94SMS

textm essagesperday (33,834textm essagesperyear). See,e.g .,

https://w w w .textrequest.co m /blo g/textin g-statistics-an sw er-questio n s/ (Jan u ary 24,

20 1 9 ).

1 1 . Therefo re,fo revery 1 ,0 0 0 ,0 0 0 A ccused Pro ductsin u sein theU n ited

Statesto day,o n averagetho se A ccused Pro ductsw illsen d an d receive

appro xim ately 1 0 0 ,0 0 0 ,0 0 0 (On eH u n dred Millio n )SMS textm essagesevery day.

1 2. Oftho se1 0 0 ,0 0 0 ,0 0 0 daily SMS m essages,itisabelieved thata

sign ifican tn u m bero fthem w illin cludean applicatio n pro to coliden tifieran d U RL

in fo rm atio n ,an d u setheapplicatio n pro toco liden tifieran d theU R Lin fo rm atio n to

receivedatafro m aw ebserverusin g an applicatio n pro gram stored o n an d execu ted

by the A ccused Pro ducts,such asaw ebbro w ser;i.e.,they u sethePaten ted

///
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Techn olo gy. Ifeven ju st3% do so ,thatw o uld equateto 3,0 0 0 ,0 0 0 in dividu alacts

o fin frin gem en tby a G o o gleC u sto m erevery day.

1 3. Them ajo rity o fG o o gleC u sto m ersw an tto havethePaten ted

Techn olo gy o n theirA ccu sed Pro ducts.

1 4. Bein g ableto in cludethePaten ted Techn olo gy o n its A ccused

Pro ductsisim po rtan tto G o o gle.

1 5. G o o gledo es n o tw an tto deleteo rdisablethePaten ted Techn olo gy

fro m o ro n its A ccused Pro ducts.

1 6. Bein g ableto in cludethePaten ted Techn olo gy o n its A ccused

Pro ductspro videsaco m petitiveadvan tageto G o o gle.

1 7. D eletin g o rdisablin g thePaten ted Techn o lo gy fro m its A ccused

Pro ductsw o uld placeG o o gleataco m petitivedisadvan tageasto itsco m petitors

w ho in cludethePaten ted Techn olo gy o n theirsm artdevices.

1 8. IfG o o glew as n o tableto o fferan d in cludethePaten ted Techn olo gy

o n its A ccu sed Pro ducts,G o o glew o uld lo sesign ifican tsales o fitspro ducts,an d,

o n in fo rm atio n an d belief,tho selo ssesw o uld am o u n tto sign ifican tly m o rethan

$ 1 0 ,0 0 0 ,0 0 0 peryear.

1 9 . A s o fthedatethatG o o glew as o n n o ticeo fthe‘80 1 Paten t,G o o gle

becam ein directly liablefo reach o ftho seacts o fin frin gem en tby theG o o gle

C u sto m ersasherein alleged in m o redetail.

PLA INTIF F H Y PER TEXT A ND TH E A SSER TED PA TENT

20 . Plain tiffH ypertextisalim ited liability co m pan y o rgan ized an d

existin g u n derthelaw s o fthestateo fD elaw are,havin g itsprincipalplaceo f

busin essin Missio n V iejo ,C alifo rn ia.

21 . H ypertextistheo w n ero fallright,titlean d in terestin an d to the‘80 1

Paten t,en titled “Metho d F o rR eceivin g D ataU sin g SMS A n d W irelessIn tern et

A n d System Thereo f.” A truean d co rrectcopy o fthe’80 1 Paten tisattached as

ExhibitB,an d in co rpo rated herein by referen ce.
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D EF END A NT G OOG LE A ND TH E A C C U SED PR OD U C TS

22. D efen dan tG o o gleLLC (fo rm erly kn o w n as G o o gleIn c.)is,o n

in fo rm atio n an d belief,alim ited liability co m pan y o rgan ized an d existin g u n derthe

law s o fthestateo fD elaw are,havin g itsprin cipalplaceo fbusin essin C alifo rn ia

an d havin g busin ess o fficesin thisjudicialdistrict. On in fo rm atio n an d belief,

defen dan tG o o gleisaw ho lly o w n ed subsidiary o fXXV IH o ldin gsIn c.,w hich isa

w holly o w n ed subsidiary o fA lphabetIn c.

23. Therem ay beo therin dividualsan d en titiesbesides G o o glew ho have

so m ein volvem en tan d liability fo rthew ro n gfulactsalleged herein . Therefo re,as

theirtruen am es o rcapacitiesareatthistim eu n kn o w n to Plain tiff,they aresu ed

herein u n derthefictitio u s n am esD o es 1 thro u gh 1 0 ,in clusive. Plain tiffreserves

therightto am en d thisC o m plain tasappropriateto specifically iden tify such D o e

defen dan t(s).

24. G o o gleisan d hasbeen directly in frin gin g the‘80 1 Paten tby

developin g,m akin g,havin g m ade,usin g,im po rtin g,o fferin g forsale,an d/o rsellin g

the A ccused Pro ducts.

25. G o o glealso in duces,en co urages,urgesan d in structs o thers,in cludin g

im po rters,distributo rs,sellers,an d u serso fthe A ccused Pro ducts,to en gagein

activitiesthatdirectly in frin gethe‘80 1 Paten t. D o in g so m akes G o o gleliablefo r

in directin frin gem en tfo reach directin frin gin g actby each o n eo ftho seim po rters,

distributo rs,sellers,an d u serso fthe A ccused Pro ducts.

26. The A ccused Pro ductsin clude,butaren o tlim ited to ,G o o glePixel4

XLan d G o o glePixelbo okG o ,w hich includeo n eo rm o rew ebbro w sersan d o n eo r

m o reSMS m essagin g applicatio n s,such asthe G oog leH ang outan d G oog le

M esseng erSMS applicatio n s.

27. Plain tiffisin fo rm ed an d believesthatso m eo rallo fthe A ccu sed

Pro ducts u sethe A n dro id o peratin g system .

28. H ypertextreservestherightto am en d itsin frin gem en tallegatio n safter
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disco very istaken o fG o o gle.

NA TU R E OF TH E A C TION,JU R ISD IC TION,A ND V ENU E

29 . Plain tiffH ypertextassertsclaim sfo rpaten tin frin gem en tagain st

defen dan tG o o gleu n derthepaten tlaw s o ftheU n ited States,includin g u n der35

U .S.C . §§ 271 an d 281 ,etseq. TheC o urthas o rigin aljurisdictio n o verthe‘80 1

Paten tin frin gem en tclaim s u n der28 U .S.C . §§ 1 331 an d 1 338(a). Plain tiff

H ypertext’sprin cipalplaceo fbu sin essisin thisju dicialdistrict.

30 . TheC o urthasperso n aljurisdictio n o verG o o gle. G o o glehas

co m m itted an d isco m m ittin g acts o fdirectin frin gem en tin thisdistrict,in cludin g

curren tly an d in thepastu sin g,m akin g,havin g m ade,im po rtin g,sellin g an d/o r

o fferin g fo rsaletheA ccu sed Pro ductsin thisdistrict,an d iscurren tly co m m ittin g

an d in thepasthasco m m itted acts o fin directin frin gem en tin thisdistrict. .

31 . V en u eispro perin thisdistrictu n der28 U .S.C . § 140 0 (b).

32. In additio n to havin g co m m itted an d co n tin u in g to co m m itdirectan d

in directw illfulacts o fin frin gem en tin thisdistrict,G o o glehasseveralestablished

placeso fbusin essin thisdistrict. Theseincludebusin esslo catio n sat1 9 51 0

Jam bo reeR o ad,Irvin e,C A 9 261 2;at340 Main Street,Lo s A n geles,C A 9 0 29 1 an d

at1 2422W .BluffC reekD rive,PlayaV ista,C A 9 0 0 9 4. Thelocatio n in Playa

V istaisasign ifican tpresencefo rG o o glein thisjudicialdistrict. See,e.g .,L.A .

Tim esarticledated D ec3,20 1 4,en titled “G oog leB uys12A cresin Playa Vista,

VastlyExpandsPresencein L.A .”(https://w w w .latim es.co m /busin ess/realestate/la-

fi-playa-pro perty-sale-20 141 20 3-story.htm l# n ull).

33. G o o gle’s A ccused Pro ductsarealso so ld thro u gh vario u sretail

lo catio n s w ithin thisju dicialdistrict;fo rexam ple,thro u gh V erizo n an d BestBu y

sto reslo cated in thisju dicialdistrict. See,e.g .,

https://w w w .verizo n w ireless.co m /sto res/califo rn ia/lo s-an geles/# /city;an d

https://w w w .bestbu y.co m /site/go o gle-pixel-4-xl-64gb-just-black-

verizo n /638249 1 .p?sku Id=638249 1 & ref=21 2& loc=1 & & m sclkid=a837b45e59 9 31 5
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bf1 3a4e9 88f7514840 & gclid=C Iye6cPR --U C F cLtD Qo dR 0 IB4g& gclsrc=ds.

34. Each G o o glelo catio n listed abo ve: (i)isaphysicalplacein theC en tral

D istricto fC alifo rn ia(each co n sistin g o fabuildin g o raparto fabuildin g atw hich

G o o gle-related busin essisco n ducted);(ii)o perates G o o gle-related bu sin essin a

regular,steady,u n iform ,o rderly,settled,fixed,an d perm an en tm an n er;an d (iii)is

o w n ed orleased by G o o gle,an d hasbeen ratified by G o o gleasaplaceo fbu sin ess

(“G o o gleOffices”).

35. In additio n ,theseG o o gleOfficesarerepresen ted by G o o gleto the

publicasbein g itsplaceso fbu sin essin thisju dicialdistrictan d arelisted an d

advertised by G o o gleassuch o n itsw ebsite. See,e.g .,

https://careers.go o gle.co m /lo catio n s/lo s-an geles/.

36. Each o ftheseG o o gleOfficesistherefo rearegularan d established

placeo fbu sin ess o w n ed an d operated by G o o glefo rpurpo ses o f§140 0 (b).

37. G o o glehasalso repeatedly been in vo lved in litigatio n in thisju dicial

district,in cludin g brin gin g su itasaplain tiffin thisju dicialdistrict.

38. A s aresult,G o o gleis“presen t”in thisju dicialdistrict,an d can besued

in thisju dicialdistrict.

39 . Thisju dicialdistrict,in w hich G o o glehas o ften been su ed an d has

itselfbro u ghtsu it,isan appropriatean d co n ven ien tfo ru m fo rthispaten t

in frin gem en tsu itagain stG o o gle.

C LA IM F OR R ELIEF

F OR PA TENT INF R ING EMENT

40 . H ypertextinco rpo ratesby referen ceeach o ftheallegatio n sin the

fo rego in g paragraphsan d furtherallegesasfollo w s:

41 . On Septem ber26,20 0 6,theU n ited StatesPaten tan d Tradem ark

Officeduly issu ed the‘80 1 Paten t,w hich hasan effectivefilin g dateo fF ebruary 6,

20 0 1 (“EffectiveF ilin g D ate”)based upo n aclaim o fprio rity to co rrespo n din g

paren tpaten tapplicatio n filed o n thatdatein theR epublico fK orea. [’80 1 Paten t,
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TitlePage,Paragraph (30 )]. Thetechn o lo gy disclo sed an d claim ed in theparen t

paten tapplicatio n an d in the‘80 1 Paten tw asin ven ted by en gin eersatK TF reetel

C o .,Ltd.(“K TF reetel”),a(So u th)K o rean co m pan y.

42. K TF reetelw as,bo th befo rean d aftertheEffectiveF ilin g D ate,a

globalleaderin research an d techn olo gy relatin g to teleco m m u n icatio n s,in cludin g

cellularco m m u n icatio n san d m essagin g. Theparen tpaten tapplicatio n an d the

‘80 1 Paten tw erein itially assign ed to K TF reetel. K TF reetelw aslaterm erged in to

K o reaTeleco m ,w hich w asan d isthelargestteleco m m u n icatio n sco m pan y in

(So u th)K o rea.

43. A llm ain ten an cefees o n the’80 1 Paten thavebeen paid tim ely an d

fully to theU n ited StatesPaten tan d Tradem arkOffice(assho w n o n ExhibitC ,

attached).

44. Thechain o ftitleforthe‘80 1 Paten taslisted in theU n ited States

Paten tan d Tradem arkOfficedatabaseisattached asExhibitD . To thebesto f

H ypertext’skn o w ledge,in fo rm atio n an d belief,thischain o ftitleasto its

predecesso rs-in -in terestisco m pletean d accurate,such thatH ypertextis n o w the

legalo w n ero fallright,titlean d in terestin an d to the’80 1 Paten t,includin g the

rightto su efo ran d co llectdam agesfo rpast,presen tan d fu turein frin gem en to fthe

‘80 1 Paten t.

45. To thebesto fH ypertext’skn o w ledge,in form atio n an d belief,

H ypertextis n o taw areo fan y prio ro w n ero ran y licen seeo fthe‘80 1 Paten tthat

hasevero ffered fo rsaleo rso ld apro ductthatin cluded thepaten ted techn olo gy,

such thattherehas n everexisted arequirem en tfo r“m arkin g”o fthe‘80 1 Paten t’s

n u m bero n an y pro ductin acco rdan cew ith thePaten tLaw s,an d thereis n o

requirem en tto “m ark”asto apaten ted “pro cess”in an y even t. See, g enerally,35

U .S.C . § 287.

46. Therefo re,n eitheractu aln o rco n structiven o ticeby G o o gleo fthe‘80 1

Paten tisrequired in o rderforG o o gleto beliableto H ypertextfo rdirect
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in frin gem en tdam agesexten din g backatleastsix yearsbefo rethefilin g dateo fthe

o rigin alco m plain tin thism atter.

TH E R EV OLU TIONA R Y PA TENTED TEC H NOLOG Y

47. Theclaim ed in ven tio n sin the‘80 1 Paten tim pro ved theSMS

techn olo gy fo rco m m u n icatio n o fSMS textm essagesbetw een co m pu tin g devices,

such asthe A ccu sed Pro ducts.

48. Theacro n ym SMS stan dsfo rSho rtMessageService. Theadjective

“Sho rt”refersto then o u n “Message”an d accurately describesthesm allor“sho rt”

sizeo fam essagethatcan besen tviaSMS. In deed,as o ftheEffectiveF ilin g D ate,

each SMS m essagew aslim ited to 1 40 bytes o fdata. Thatisstillthecaseto day.

49 . Thissm allm axim u m bytesizeo fan SMS m essagew asasign ifican t

problem an d draw backto thew idespread u seo fSMS m essages.

50 . Becau seo fthisrestricted size,theu seo fSMS m essagin g techn o lo gy

w assim ilarly restricted,bein g u sed as o ftheEffectiveF ilin g D atem ain ly fo r

pro vidin g sm allam o u n ts o fin fo rm atio n ,such asw eatherin fo rm atio n ,stockpricin g

in fo rm atio n ,an d o thersim ilarly tru n cated data. [’80 1 Paten t,C o l. 1 ,ln .39 -42].

51 . C o m pu terfilesthatarero u tin ely tran sm itted to day u sin g perso n al

co m pu tin g devices,such asan im agefile,avideo filean d thelike,co uld n o thave

been sen tu sin g theSMS techn olo gy as o ftheEffectiveF ilin g D ate. [’80 1 Paten t,

C o l. 1 ,ln .43-46]. TheSMS techn olo gy then w asto o lim ited forw idespread u se

w ith aw idearray o fin form atio n an d data,an d co uld n o tbeused to tran sm it

an ythin g o therthan “sho rtm essages”as o ftheEffectiveF ilin g D ate.

52. To day,ho w ever,thatis n o lo n gerthecase. Ithasbeen estim ated that

by theen d o f20 1 0 ,theSMS techn olo gy w asthem o stw idely u sed data

co m m u n icatio n s techn olo gy,w ith an estim ated 3.5billio n u sers,o rabo u t80 % o f

allm o bilesubscribers. Seehttps://en .w ikipedia.o rg/w iki/SMS,citin g to A ho n en ,

To m iT. (Jan u ary 1 3,20 1 1 )Timeto Confirm SomeM obileUserN umbers:SM S,

M M S, M obileI nternet,M -N ew s,C o m m u n itiesD o m in ateBran ds.
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53. In fact,o n erepo rtfro m 20 1 2stated thateven atthattim etherew ere

m o repeo plein thew o rld w ho sen tan d received SMS textm essagesthan therew ere

peo plew ho had electricity in theirho m es. See,

https://w w w .rin gcen tral.co m /blog/w p-co n ten t/uplo ads/20 1 2/1 2/SMS_

In fo graphic2.jpeg.

54. To day,m uch o ftheu seo ftheSMS techn olo gy isin m o bilem arketin g,

atypeo fdirectm arketin g. In deed,acco rdin g to o n em arketresearch repo rt,as o f

20 14theglo balSMS m essagin g bu sin essw asestim ated to bew o rth o ver$ 1 0 0

billio n ,acco u n tin g foralm o st50 % o fallreven u egen erated by m o bilem arketin g.

[I d. citin g to Po rtio R esearch,M obileM essag ing F utures2014-2018 ;seealso

https://w w w .busin essw ire.co m /n ew s/ho m e/20 1 50 21 20 060 1 3/en /R esearch-Markets-

Mobile-Messagin g-F u tures-20 14-20 1 8-K ey].

55. A vitally im po rtan tfeatureo fthem o bilem arketin g u sin g theSMS

techn olo gy istheability to in cludew ithin theSMS textm essageaU R Llink,w hich

arecipien to ftheSMS textm essagecan sim ply “clicko n ”o r“tapo n ”to be

tran spo rted to thatU R Lw ebsite(“em bedded SMS clickablelin ks”).

56. Theseem bedded SMS clickablelin ksarean im po rtan tfacto rin w hat

hasm adeSMS such aw idely u sed techn olo gy to day,an d particularly w ith respect

to m o bilem arketin g,w herethem arketeercan in cludean em bedded SMS clickable

lin kin theSMS textm essage,an d thepo ten tialcusto m errecipien tm erely hasto

clicko rtapo n thatlin kto be“tran spo rted”to them arketeer’sw ebsite.

57. Itisasiftheen tirety o fthem arketeer’sw ebsite(o ran y o therw ebsite

o fthem arketeer’scho o sin g)issetfo rth in theSMS textm essage. Thisfeature

greatly en hanced theu sability an d valueo fSMS techn olo gy.

58. Bein g ableto circum ven tthesm all-sizerestrictio n o n them axim u m

n u m bero fbytes(an d in turn ,characters)thatcan bein cluded in an SMS m essage

o pen ed thedo o rto m o dern SMS m o bilem arketin g.

///
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59 . Bu ttheem bedded SMS clickablelin ksaren o tju stu sefulin m o bile

m arketin g. Em bedded SMS clickablelinkscan beu sed to “tran spo rt”theSMS text

m essagerecipien tto literally an ythin g thatisaccessibleviatheIn tern et,such asa

pho to album fro m an im po rtan teven t(such asw eddin g o ran n iversary party),

m u sic,video s,restauran tlo catio n s,m en u san d review s,sto relocatio n san d ho urs o f

o peratio n ,ho spitallocatio n s,etc. Thelistisalm o stifn o tvirtu ally en dless.

60 . Thisadvan cein thearto fSMS techn o lo gy w asrevo lu tio n ary. Ithas

allo w ed theu seo fSMS techn olo gy to expan d w ay beyo n d its 1 40 -bytelim itatio n s.

W itho u tit,theu seo fSMS m essagin g w o uld stillbelim ited to thin gslikethe

w eatheran d sto ckpricerepo rts,“ho w -are-yo u”an d “w here-are-yo u”m essages

betw een frien dsan d fam ily m em bers,an d o thersho rtm essages.

61 . ThePaten ted Techn olo gy in the‘80 1 Paten thasbeen co m m ercially

successfulw ithin theU n ited Statesan d globally.

62. ThePaten tTechn o lo gy hasbeen in co rpo rated in thevastm ajo rity o f

allsm artdevicessuch asthe A ccused Pro ducts o n them arketto day.

63. A s o ftheEffectiveF ilin g D ate,thePaten ted Techn o lo gy in the‘80 1

Paten tw as n o velan d n o n o bvio u sto aperso n o fordin ary skillin theart.

64. ThePaten ted Techn olo gy in the‘80 1 Paten thasbeen in co rpo rated in

m o stifn o tallSMS m essagin g applicatio n scurren tly availableo n sm artpho n es,

tabletco m pu ters,an d sim ilarpro ductsto day an d o vertheprio rsix years.

///

///

///

///

///

///

///

///
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65. Thein frin ged claim s o fthe‘80 1 Paten taredirected,am o n g o ther

thin gs,to an im pro vem en tin theim plem en tatio n an d u seo fSMS m essagin g

system sthatallo w forem beddin g U R Lin fo rm atio n in SMS m essagesthathasbeen

akey facto rin m akin g u seo fSMS m essagesvery po pular. F igure2 o fthe‘80 1

Paten t,repro duced here,isillustrative:

66. The‘80 1 Paten tdescribesthis F igure,in part,asfo llo w s:

“F IG . 2isaschem aticillustratio n o fa u serterm in al

receivin g databy u sin g SMS (Sho rtMessageService)an d

w irelessIn tern etin acco rdan cew ith o n epreferred

em bo dim en to fthepresen tin ven tio n .” [C o l.3,ln . 1 4-1 8].

“R eferrin g to F IG . 2,theu serterm in al41 0 receives

sho rtm essagestran sm itted fro m theSMS server1 1 0 . The

u serterm in al41 0 m ay co m priseareceiver/tran sm itter

420 fo rtran sm ittin g aU R Lco n n ectin g request,a

co n troller435fo rco n n ectin g theco m m u n icatio n chan n el

based o n applicatio n pro to co lsco m prised in thereceived
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sho rtm essages,an d sto rin g device480 fo rsto rin g

program w hich m ay beused forexecu tin g theco n troller

435an d co n n ectin g theco m m u n icatio n chan n el. [C ol.4,

ln .35-43].

67. A lso ,the‘80 1 Paten tstatesthatF igure4o fthe‘80 1 Paten t“isaflo w

chartflo w chartillustratin g an au to m atically co n n ectin g pro cessto aw ebsiteby

u sin g theU R Lin co rrespo n dencew ith theapplicatio n pro to colco m prised in the

sho rtm essagereceived by thedatareceivin g system in acco rdan cew ith o n e

preferred em bo dim en to fthepresen tin ven tio n .”[C o l.3,ln . 23-27].

68. Thesean d o therF iguresin the‘80 1 Paten tarefurtherdiscu ssed an d

described in the‘80 1 Paten t. [Seealso,e.g ., C o l.5.ln . 57to C ol.6,ln .58].

69 . TheF iguresan d thediscussio n an d descriptio n o fthem in the’80 1

Paten tfully describethesolu tio n to thebytesizelim itatio n in SMS textm essagin g,

an d ho w to im plem en tthatso lu tio n ,to aperso n o fo rdin ary skillin theartas o fthe

EffectiveF ilin g D ate.

70 . Theclaim ed techn olo gy in the‘80 1 Paten teloquen tly so lved the

problem o fthen u m ber-o f-byteslim itatio n in SMS textm essagin g thathad

thereto fo relim ited its u seto sho rtw eatherrepo rtsan d thelike.

TH E PA TENTED TEC H NOLOG Y IS PA TENT ELIG IBLE

71 . Each claim o fthe‘80 1 Paten tisdirected to an d isro o ted in co m puter

techn olo gy,im pro vestheo peratio n o fthe A ccu sed Pro ducts,an d is n o tdirected to

m erely an abstractidea.

72. Each claim o fthe‘80 1 Paten tdo es n o tm erely recitean d is n o tlim ited

to aprevio u sly w ellkn o w n ,u n dersto o d,an d u sed system o rprocessthathasm erely

been replicated o n aco m pu ter.

73. Thereis n o “pen an d paper”equivalen tto thePaten ted Techn olo gy.

74. Thebuildin g blo cksin the’80 1 Paten tareclearly in tegrated in to

so m ethin g m o rethan an “abstractidea.”
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75. Theclaim ed in ven tio n sherearepaten teligiblefo rreaso n ssim ilarto

w hy theclaim ed in ven tio n in Enfish , LLC v . M icrosoftCorp. 822 F .3d 1 327,1 336

(F ed. C ir.20 16)w asdeem ed paten teligible. Theclaim s o fthe’80 1 Paten tare

directed to aparticularim pro vem en tto a“device”(in Enfish ,aco m pu ter,here,a

co m pu tin g device,such asasm artpho n e,w ith SMS textm essagin g capability).

Theclaim ed in ven tio n hereisalso paten teligiblefo rreaso n s sim ilarto tho serelied

upo n in VisualM emoryLLC v. N VI D I A C orp,867F .3d 1 253. 1 262(F ed. C ir.

20 17),w heretheclaim sdirected to an im pro ved co m pu tersystem thatpro vided

flexibility in u sew hich w as n o tpresen tin theprio rartw ereheld paten teligible.

76. Theclaim ed in ven tio n sherearepaten teligiblealso fo rreaso n ssim ilar

to tho serelied upo n in C oreW irelessLicensing S.A .R.L v. LG Electronics, I nc.et.

al, 880 F .3d 1 356,1 362(F ed. C ir.20 1 8),w heretheF ederalCircuitfo u n d paten t

eligiblean asserted claim thatrequired “an applicatio n su m m ary thatcan be

reached directly fro m them en u”an d “w herein each o fthedatain thelistbein g

selectableto lau n ch therespectiveapplicatio n an d en abletheselected datato be

seen w ithin therespectiveapplicatio n .” H ere,acco rdin g to theclaim ed techn o lo gy

o fthe‘80 1 Paten t,theU R L“can bereached directly fro m ”thereceived SMS text

m essage.

77. Each claim o fthe‘80 1 Paten trecites n u m ero u sadditio n al

u nco n ven tio n altechn icalsteps,each o fw hich isin depen den tly su fficien tto co n fer

paten t-eligibility.

G OOG LE’S INF R ING EMENT OF TH E ‘801 PA TENT

78. G o o glehasin frin ged an d co n tin u esto directly in frin geclaim s o fthe

‘80 1 Paten tby m akin g,havin g m ade,im portin g,usin g,o fferin g to sell,an d sellin g

the A ccused Pro ductsthatin frin geo n eo rm o reclaim s o fthe‘80 1 Paten t,includin g

in depen den tclaim s 1 an d 5. G o o gle’sin frin gem en tisbo th directan d in direct,asit

hasin duced an d co n tribu ted to thein frin gem en tby o thersafterhavin g received

n o ticeo fthe‘80 1 Paten t,even tho u gh itw o uld bequick,easy an d in expen sivefo r
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G o o gleto im plem en tchan gesto its A ccu sed Pro ductsthatw o uld avo id

in frin gem en t.

79 . A n exam pleo fthew ay in w hich the A ccused Pro ductsin frin geclaim

1 o fthe‘80 1 Paten tispro vided in theclaim chartsho w n in ExhibitE attached

hereto ,w hich isin co rpo rated herein by referen ceasiffully setfo rth.

G OOG LE’S IND IR EC T INF R ING EMENT

80 . Im po rters,distribu to rs,sellersan d u sers o fthe A ccused Pro ductsalso

in frin gethe‘80 1 Paten t,an d arein duced to do so by G o o gle.

81 . G o o glehastaken ,an d o n in fo rm atio n an d beliefw illco n tin u eto take,

actio n durin g thetim ethe‘80 1 Paten tisin fo rcein ten din g to cau sean d en ablethe

actsby tho seim po rters,distribu to rs,sellersan d u sers o fthe A ccu sed Pro ductsthat

in frin gethe‘80 1 Paten t.

82. G o o gleactively in duces,en co urages,urgesan d en ables u sers o fthe

A ccu sed Pro ductsto u tilizeSMS m essagin g applicatio n san d to in clu dean

applicatio n pro to coliden tifieran d U RLin fo rm atio n in theirSMS m essages,

kn o w in g fullw ellthattho seu sersarego in g to in cludean applicatio n pro to col

iden tifieran d U R Lin fo rm atio n in theirSMS m essages,an d thu sin frin ge. See,e.g .

https://m essages.go o gle.co m /.

83. Thereis n o substan tialn o n-in frin gin g u seo fthein frin gin g m essagin g

applicatio n s o fthe A ccused Pro ductsgiven thelim ited bytesizeo fan SMS

m essageo n theo n ehan d,w hich,asdiscussed in the‘80 1 Paten t,severely lim ited

theu sean d u sefuln ess o fSMS textm essagin g beforetheadven to ftheclaim ed

techn olo gy o fthe‘80 1 Paten t,an d co n tin u es to lim ittheu seo fSMS textm essagin g

w itho u tan applicatio n pro to coliden tifieran d U RLin fo rm atio n ,co m pared to the

m assiveam o u n to fu sean d exchan geo fdata u sin g SMS m essagin g,u sin g the

techn olo gy described an d claim ed in the‘80 1 Paten to n theo therhan d. See

Paragraphs27to 41 abo ve.

84. U po n in fo rm atio n an d belief,afterG o o gle’sreceipto fn o ticeo fthe
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‘80 1 Paten tan d thereferen ced claim chart,G o o gle’sim po rters,distributo rs,sellers

an d/o ru sers o fthe A ccused Pro ductsco n tin u ed o rco n tin u eto in frin ge,G o o glew as

aw arethatthey an d each o fthem co n tin u ed to in frin ge,an d G o o gledo es n o trequire

an d,sin cereceivin g n o ticeo fthe‘80 1 Paten t,has n o trequired itsim po rters,

distributo rs,sellersan d u serso fits A ccused Pro ductsim m ediately to stopthat

in frin gem en t.

85. Thu s,G o o gleatthattim ebecam eliablefo rin directin frin gem en t

based upo n itpastan d co n tin u in g en ablin g,urgin g,in ducin g an d co n tribu tin g to

thatin frin gem en t.

G OOG LE’S W ILLF U L INF R ING EMENT

86. G o o glehasbeen able,sin cereceivin g n o ticeo fthe‘80 1 Paten tan d the

referen ceclaim chart,to ceasein frin gem en tim m ediately an d easily,an d can

im m ediately cau seitsim po rters,distribu to rs,sellersan d u sers o fthe A ccused

Pro ductto ceasein frin gem en t,by disablin g itsm essagin g applicatio n s o n the

A ccu sed Pro ducts,o rdisablin g theability o ftho sem essagin g applicatio n s to

reco gn izean d execu tean y fu n ctio n based o n applicatio n pro toco liden tifieran d

U RLin fo rm atio n in theSMS m essagesreceived o n the A ccused Pro ducts. G o o gle

can easily an d quickly do thisby sen din g so ftw areupdatesto allA ccu sed Pro ducts

curren tly in in ven to ry o rin u se,an d disablin g tho sefu n ctio n sin A ccu sed Pro ducts

m an u factured an d/o rsold in thefu ture. G o o gle,ho w ever,has n o tdo n eso .

87. G o o glehastheability to deleteo rdisableem bedded SMS clickable

lin ksin itsSMS m essagin g applicatio n s o n itspro ducts,in cludin g the A ccu sed

Pro ductsthatarecurren tly in u seby G o o gleC u sto m ers.

88. G o o gleisableto quickly,easily an d in expen sively deleteo rdisable

em bedded SMS clickablelinksin itsSMS m essagin g applicatio n s o n itspro ducts,

in cludin g the A ccused Pro ductsthatarecurren tly in u seby G o o gleC u sto m ers.

89 . G o o gle’srefu salto deleteo rdisableem bedded SMS clickablelinksin

itsSMS m essagin g applicatio n s o n itspro ducts,in cludin g the A ccu sed Pro ducts
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thatarecurren tly in u seby G o o gleC u sto m ers,hasbeen aco n scio u s,in ten tio n al

decisio n by G o o gle,an d co n tin u eto beso . Thu s,G o o glehaskn o w ledgeo fthe

‘80 1 Paten t;kn o w ledgethatG o o gleC u sto m ersin frin gethe‘80 1 Paten t,an d

in ten ds thatthey do so .

9 0 . G o o glem ay havehad eitheractu alo rco n structivekn o w ledgean d/o r

n o ticeo f,o rw asw illfully blin d to ,the‘80 1 Paten tbeforehavin g received acopy o f

theo rigin alco m plain tin thism atter. D isco very in thism atterm ay disclo sethat

G o o glehad n o ticeo fthe‘80 1 Paten tprio rto thatdate. H ypertextreservestheright

to am en d itsco m plain tin thisregard aftertakin g disco very o fG o o gle. A salleged

abo ve,G o o glehad kn o w ledgeo fthe‘80 1 Paten tn o laterthan D ecem ber20 ,20 1 9 .

9 1 . Sincereceivin g n o ticeo fthe‘80 1 Paten tan d failin g to cease

in frin gem en t,G o o gle’sin frin gem en thasbeen in ten tio n al. G iven theeasew ith

w hich G o o gleco uld im m ediately ceasein frin gem en t,an d co uld in structits

im po rters,distributo rs,sellersan d u sers o fthe A ccused Pro ductsto cease

in frin gin g,G o o gle’sblatan tdisregard fo rits o w n in frin gem en to fthe‘80 1 Paten t

an d thein frin gem en to fitsim po rters,distributo rs,sellersan d u sers o fthe A ccu sed

Pro ductsm akesthisan exceptio n alcase

9 2. H ypertextdid n o tallegein directo rw illfulin frin gem en tin theo rigin al

co m plain tfiled in thism atterbecauseatthetim efiled,H ypertextdid n o thave

su fficien tkn o w ledge,in fo rm atio n orbeliefthatG o o glehad n o ticeo fthe‘80 1

Paten t. A s alleged abo ve,G o o glereceived n o ticeo fthe‘80 1 Paten tn o laterthan

D ecem ber1 9 ,20 1 9 . Therefo re,G o o glehad n o ticeo fthe‘80 1 Paten tw ellprio rto

thefilin g o fthis F irstA m en ded C o m plain t,an d hasam pletim eto stopin frin gin g

itselfan d to sto pthedirectin frin gem en tby tho sew ho im po rt,distribu te,sellan d

u sethe A ccused Pro ducts.

9 3. Thereisasplitam o n g vario u sdistrictsasto w hetheradefen dan t’s

n o ticeo fin frin gem en tin thefirst-filed,origin alco m plain tissu fficien tto suppo rt

an allegatio n o fin duced an d w illfulin frin gem en tthatissetfo rth in thatorigin al
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co m plain t. F o rexam ple,theco urtin K aufm an v . M icrosoftC o rpo ratio n ,16-cv-

2880 (A K H )(S.D .N.Y .)held thatitw as n o tsu fficien t,thu sgran tin g su m m ary

ju dgm en tdism issin g theclaim fo rw illfulin frin gem en t. [I d.,Jan uary 22,2020 ,

D kt. 166).

9 4. Otherco urtshaveheld o therw ise;fo rexam ple,F injin, I nnc. v ESET,

LLC ,3:17-cv-0 1 83-C A V (BG S),20 17W L1 063475(S.D . C al.,March 21 ,20 17,

D kt. 1 0 5;H uaw eiTech nolog iesC o. Ltd. v T-M obileUS, I nc.,2:1 6-C V -0 0 0 52–

JR G -R SP(F ebruary 21 ,20 17,D kt. 1 47);an d B ascom Research LLC v F acebook,

I nc.,3:1 2-cv-0629 3-SI;20 1 3W L9 6821 0 (N.D . C al.March 1 2,20 1 3,D kt. 71 ).

9 5. In theK aufm an case,plain tiffhad alleged w illfulin frin gem en tin the

o rigin alco m plain t(A pril16,20 1 6,D kt. 1). Plain tiffin K aufm an did n o tfilean

am en ded co m plain t,an d theissu eo fw hethertheclaim fo rw illfulin frin gem en t

sho uld bedism issed related en tirely to theclaim asalleged in thefirst-filed,o rigin al

co m plain t,an d n o tin an am en ded co m plain t. A lso ,therew eren o allegatio n sin

K aufm an relatin g to theeaseordifficulty w ith w hich defen dan tco uld stop

in frin gin g,an d stopin frin gem en tby itsim po rters,distributors,sellersan d u sers.

9 6. H ere,H ypertextisassertin g in directan d w illfulin frin gem en tin this

F irstA m en ded C o m plain tbased upo n G o o gle’sn o ticeo fthe‘80 1 Paten tatleastas

early asalleged abo ve.

9 7. Mo rethan en o u gh tim ehaselapsed sinceG o o glereceived n o ticeo f

the‘80 1 Paten t(an d thedetailed claim chartsho w in g thatthe A ccused Pro ducts

in frin ge)foritto havetaken o rin itiated stepsto stopin frin gin g itself,an d to stop

in frin gem en tby itsim po rters,distributo rs,sellersan d u sers o fthe A ccu sed

Pro ducts.

9 8. G o o glecan qu ickly an d easily avo id its o n go in g directin frin gem en to f

the‘80 1 Paten t.

9 9 . G o o glecan qu ickly an d easily sto ptheo n go in g directin frin gem en to f

the‘80 1 Paten tby theim po rters o fthe A ccu sed Pro ducts.
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1 0 0 . G o o glecan qu ickly an d easily sto ptheo n go in g directin frin gem en to f

the‘80 1 Paten tby thedistribu to rs o fthe A ccu sed Pro duct

1 0 1 . G o o glecan qu ickly an d easily sto ptheo n go in g directin frin gem en to f

the‘80 1 Paten tby thesellerso fthe A ccu sed Pro ducts.

1 0 2. G o o glecan qu ickly an d easily sto ptheo n go in g directin frin gem en to f

the‘80 1 Paten tby theu serso fthe A ccu sed Pro ducts.

1 0 3. On in fo rm atio n an d belief,G o o glehas n o ttaken o rin itiated an y steps

to stopits o w n in frin gem en to fthe‘80 1 Paten t.

1 0 4. On in fo rm atio n an d belief,G o o glehas n o ttaken o rin itiated an y steps

to stopin frin gem en to fthe‘80 1 Paten tby an y o ftheim po rters,distributo rs,sellers

an d u sers o fthe A ccused Pro ducts.

1 0 5. Prio rto thefilin g o fthis F irstA m en ded C o m plain t,G o o glehashad

kn o w ledgean d n o ticeo fthe‘80 1 Paten t,an d hasreceived an d review ed thefirst-

filed o rigin alco m plain tan d thein frin gem en tclaim chartattached thereto .

1 0 6. No tw ithstan din g thatn o ticean d kn o w ledge,G o o glehasstilln o ttaken

o rin itiated an y stepsto stopdirectly in frin gin g o rto stopco n tributin g to an d

in ducin g in frin gem en to fthe‘80 1 Paten tby theim po rters,distributo rs,sellersan d

u serso fthe A ccu sed Pro ducts,o rto stopthatdirectin frin gem en tby theim po rters,

distributo rs,sellersan d u serso fthe A ccused Pro ducts.

1 07. Therefo re,G o o gleco n tin u es to directly in frin gethe‘80 1 Paten t,an d to

co n tributeto an d in ducethedirectin frin gem en to fthe‘80 1 Paten tby theim po rters,

distributo rs,sellersan d u serso fthe A ccused Pro ducts;an d thatin frin gem en tis

w illful.

1 0 8. Therefo re,G o o gleisliableforin directan d w illfulin frin gem en tfo rall

in frin gin g activity afteritreceived n o ticeo fthe‘80 1 Paten t,w hich occurred n o

laterthan D ecem ber1 9 ,20 1 9 .

1 0 9 . W hetherG o o glereceived n o ticeo fthe‘80 1 Paten tbeforethefirst-

filed o rigin alco m plain tw asfiled,o rbased upo n thefirst-filed co m plain t,isa
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differen cew itho u tju stifiableo rreaso n ablelegalsign ifican ceu n derthe

circum stan ces o fthiscase.

1 1 0 . G o o glem ay havehad eitheractu alo rco n structivekn o w ledgean d/o r

n o ticeo f,o rw asw illfully blin d to ,the‘80 1 Paten tbeforereceivin g kn o w ledgeo f

thisC o m plain t. H ypertextreservestherightto am en d itsC o m plain tin thisregard

aftertakin g disco very o fG o o gle.

1 1 1 . H ypertexthasbeen dam aged by G o o gle’sdirectan d in direct

in frin gem en to fthe‘80 1 Paten tan d isen titled to reaso n ablero yalty dam agesan d

en hanced dam agesdu eto G o o gle’sw illfuldirectan d in directin frin gem en t.

1 1 2. Thedam agesto H ypertextby G o o gle’sdirectan d in direct

in frin gem en tco n tin u es,an d o n in fo rm atio n an d belief,w illco n tin u eu nlessan d

u n tilan in ju n ctio n isen tered o rG o o glepaysdam agesfo ritspastan d co n tin u in g

in frin gem en t.

PR A Y ER F OR R ELIEF

Plain tiffH ypertextpraysfo rthefollo w in g relief:

A . A ju dgm en tin favoro fH ypertextthatG o o glehasdirectly in frin ged

the‘80 1 Paten tan d thatthe‘80 1 Paten tis n o tin valid,isen fo rceable,an d ispaten t-

eligible;

B. A ju dgm en tthatG o o gle’sim po rters,distributo rs,sellersan d u sers o f

the A ccused Pro ductshavedirectly in frin ged the‘80 1 Paten t

C . A ju dgm en tthatG o o gleisliablefo rin directin frin gem en to fthe‘80 1

Paten tbased upo n ithavin g in duced an d/orco n tributed to thein frin gem en to fthe

‘80 1 Paten tby o thers.

D . A ju dgm en tthatG o o gle’sdirectan d in directin frin gem en thavebeen

w illful,justifyin g theaw ard o fen han ced dam ages.

E. A ju dgm en tan d o rderrequirin g G o o gleto pay H ypertext

co m pen sato ry dam ages,co sts,expen ses,an d pre-an d po st-judgm en tin terestfo rits

in frin gem en to fthe‘80 1 Paten t,aspro vided u n der35U .S.C . §284;
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F . A ju dgm en tthatsetsareaso n ablero yalty ratean d licen sin g term sfo r

G o o gle’s o n go in g po st-ju dgm en tin frin gem en tifG o o gledo es n o tceasesuch

in frin gem en t,o rin thealtern ative,im po sesaperm an en tin ju nctio n again stfurther

in frin gem en tby G o o gleo fthe‘80 1 Paten t;an d

G . A n y an d allo therreliefto w hich H ypertextm ay been titled.

D ated: March 4,20 20 R espectfully subm itted,

BU R K E,W ILLIA MS & SOR ENSEN,LLP
R obertW . D ickerso n,Jr.
Matthew D .Murphey

By: /s/ RobertW . D ickerson, Jr.
R obertW . D ickerso n,Jr.

A tto rn eysfo rPlain tiff
H Y PER TEXT TEC H NOLOG IES,LLC

D EMA ND F OR JU R Y TR IA L

Plain tiffH ypertexthereby dem an ds trialby jury o fallissu esw hich areso

triablein thisactio n an d o n thisco m plain t.

D ated: March 4,20 20 BU R K E,W ILLIA MS & SOR ENSEN,LLP
R obertW . D ickerso n,Jr.
Matthew D .Murphey

By: /s/ RobertW . D ickerson, Jr.
R obertW . D ickerso n,Jr.

A tto rn eysfo rPlain tiff
H Y PER TEXT TEC H NOLOG IES,LLC

LA # 4838-9283-0 1 34v1
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