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KRISTEN E. CAVERLY (State Bar No.
HENDERSON & CAVERLY LLP

P.O. Box 9144 (all U.S. Mail) :
16236 San Dieguito Road, Suite 1-27
Rancho Santa Fe, CA 92067-9144
Telephone:  (858) 756-6342
Facsimile: (858) 756-4732

Attorneys for Plaintiff
DEI Headquarters, Inc.
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BEPUTY

UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF CALIFORNIA

DEI HEADQUARTERS, INC., fka DIRECTED ) Case No.
ELECTRONICS, INC. and dba DIRECTED

ELECTRONICS, a Florida corporation,
Plaintiff,

V.

V060V 13461 AR

) COMPLAINT FOR BREACH OF
) CONTRACT

)
) (Diversity Jurisdiction: 28 U.S. C. § 1332)

)
OMEGA RESEARCH AND DEVELOPMENT, ) DEMAND FOR JURY TRIAL

INC., a Georgia corporation; KENNETH

FLICK, an individual resident of Georgia; and

DOES 1 through 10, inclusive,

Defendants.

)

)
)
)
)
)
)
)
)
)
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Plaintiff DEI Headquarters, Inc., fka Directed Electronics, In¢. and dba Directed

Electronics, (“Directed” or “Plaintiff”) alleges as follows:
THE PARTIES

1. Plaintiff is a Florida corporation with its principal place of business at One Viper
Way, Vista, California 92083 . In 1999, Plaintiff was a California corporation known as Directed
Electronics, Inc. |

2. Plaintiff is informed and believes, and thereon alleges, tﬁat defendant Omega
Research and Development, Inc. (“Omega”) is a Georgia corporation with its principal place of
business at 5326 Presley Place, Douglasville, Georgia 30135.

3. Plaintiff is informed and believes, and thereon alleges, that defendant Kenneth Flick
is the owner and sole officer and employee of Omega and that he is a resident of the State of
Georgia.

4. Plaintiff is informed and believes, and thereon alleges, that Omega Patents LLC is a
Georgia limited liability company owned and fully controlled by defendant Omega such that the
actions of Omega Patents LLC are done at the direction and for the benefit of defendant Omega
and its owner defendant Flick. Plaintiff is further informed and believes, and thereon alleges, that
Omega Patents LLC is the agent and/or alter ego of defendant Omega and/or defendant Flick.

5. The true names or capacities, whether individual, corporate, associate, or otherwise,
of the defendants herein named as DOES 1 through 10, inclusive, are unknown to Plaintiff who
therefore sues said defendants by such fictitious names. Plaintiff is informed and believes that such
DOE defendants are employers or were the agents, partners, of named defendant, and at the times
alleged herein, were acting in such capacity and contributing to the actions of the named defendant.
Plaintiff will seek leave of this Court to amend this Complaint to show their true names and
capacities when the same have been ascertained.

VENUE AND JURISDICTION

6. Venue properly lies in this district pursuant to 28 U.S.C. § 1391(a) because a

substantial part of the events or omissions giving rise to the claims occurred in this judicial district.

7. Pursuant to 28 U.S.C. § 1332, this Court has jurisdiction in this matter.

1
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8. By contract, Plaintiff and defendants have stipulated to the exclusive jurisdiction

and venue in the United States District Court for the Southern District of California.
GENERAL ALLEGATIONS

9. Plaintiff is in the business of manufacturing and distributing vehicle security
devices.

10.  Defendants are in the business of obtaining patents related to vehicle security
devices and trying to enforce such patents to obtain royalty payments,

1. Asa result of litigation, in May 1999, Plaintiff and defendants entered into a
Settlement Agreement, Mutual Release and Crosslicense (“Agreement™). A true and correct copy
of the Agreement is attached hereto as Exhibit A and incorporated by this reference as though fully
set forth herein.

12. The Agreement provides a paid-up license to Plaintiff for all patents owned by
defendants, including U.S. Patent No. 5,719,551, and represents that defendants have no patent
rights other than those identified in the Agreement.

13 To the extent it can be considered an entity separate from defendants, Omega
Patents LLC 1s the successor owner of the ‘551 Patent and its progeny, including U.S. Patent Nos.
6,243,004; 6,529,124; 6,249,216, 6,696,927, 6,812,829; 6,275,147; 6,011,460, 6,756,885
(collectively, “Flick Patents™).

14, In December 2005, Omega Patents LLC, acting under the direction and control of
defendants, sued Plaintiff in the United States District Court for the Middle District of Florida
alleging infringement of the Flick Patents. This case is presently pending and known as Omega
Patents LLC v. Fortin Auto Radio, Inc. et al., United States District Court, Middle District of
Florida, Case No. 6:05-CV-01113-ORL-22-DAB.

15.  Paragraph 21 of the Agreement expressly states “Parties shall provide written notice
of a claim of infringement under any presently owned or later acquired patent to the other party and
provide the other six months to cure before taking legal action. This paragraph is limited to the

products that each of the parties presently sells or has sold in the past.”
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16.  Plamntiff received no notice or opportunity to cure prior to defendants’ filing of the
Omega v. Fortin case.

17.  Paragraph 11 of the Agreement between Plaintiff and defendants expressly states
“Omega and Flick and each of them, further agree and covenant not to sue or assert any cause of
action including without limitation patent infringement. . ..[for] any product made, used or sold
under the theory of patent infringement of any patent owned in the past, presently owned and/or
later acquired,... on the basis of any feature, product or element currently or in the past embodied
in [Plaintiff’s] products....”

18.  Through their agent in the Omega v. Fortin case, defendants have sued Plaintiff
claiming that products, features and elements made, used or sold, within the meaning of 35 U.S.C.
§ 271, by Plaintiff as of the date of the Agreement infringe the Flick Patents.

FIRST CAUSE OF ACTION

BREACH OF WRITTEN CONTRACT
(Against All Defendants)

19.  Plaintiff refers to and incorporates herein by reference paragraphs 1 through 14 of
this Complaint as though set forth in full herein.

20.  Plaintiff and defendants are parties to the written contract attached hereto as Exhibit
A and incorporated herein by this reference.

21.  Defendants have breached the Agreement, including by suing Plaintiff for patent
infringement without providing prior notice and an opportunity to cure.

22, Defendants have breached the Agreement, including by suing Plaintiff for patent
infringement of products, elements and features made, used or sold by Plaintiff as of the date of the
Agreement.

23.  Defendants’ breaches were material and not excused.

24, Plaintiff has performed its obligations to defendants under the Agreement.

25.  Asaresult of defendants’ conduct alleged herein, Plaintiff has been damaged in an

amount to be proved at trial, but believed to be in excess of $80,000.00.

i
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PRAYER

WHEREFORE, Plaintiff prays for relief as follows:

26.  For monetary damages in an amount according to proof;

27.  Foran order requiring defendants to indemnify Plaintiff as to all future costs, fees
and losses suffered as a result of its being a party in the case entitled Omega Patents LLC vs. Fortin
Auto Radio, Inc. et al., United States District Court, Middle District of Florida, Case No. 6:05-CV-
01113-ORL-22-DAB;

28.  For costs, including reasonable attorneys’ fees;

29.  For prejudgment interest where applicable; and

30.  For such other and further relief as the Court deems proper.

DATED: June 2’? , 2006 HENDERSON & CAVERLY LLP

Byf‘é—/pa«/{

“Kristen E. Caverly
Attorneys for Plamtlff DEI Headquarters
Inc.

DEMAND FOR JURY TRIAL

Plaintiff hereby demands trial by jury on all claims for which such right attaches.

DATED: June Z‘? , 2006 HENDERSON & CAVERLY LLP

By@;?&

Kristen E. Caverly
Attorneys for Plaintiff DEI Headquarters,
Inc.

Complaint
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SETTLEMENT AGREEMENT, MUTUAL RELEASE AND CROSSLICENSE

This Seulement Agreement (hereafter "Agreement™ is entered into between Omega
Research and Development. Inc, a Georgia corporation (hereafter “Omega'”) and Kenneth Flick,
an individual (hercafter “Flick™). and Directed Electronics, Inc., a California corporation,
{hereafter “DEFT, and is effective upon its full execution by a.l parties.

WHEREAS., there i3 a civil action pending hetween DEF and Omega in the United States
District Court for the Southern Distnct of California, case number 98cvi3V78 B (JFS) (hercafier
the “Action™);

WHEREAS, DEI is in the business of selling vehicle security systems and components
thereof, and is the owner of United States Patent Numbers Bl 4,584,569 (the 569 paient™},
5,532,670 {the 670 patent), 5,646,591 (the “591 patemt”} and 3,534,845 (the **845 patent”)
{(hereafier colleciively the “DEI patents™):

WHEREAS, Omega is in the business of selling vehicle security systems and components
thereof;

WHEREAS, DEI has alleged that Omega without authorization has been making,
marketing, using, sclling and/or offering for sale vehicle security devices and products that
infringe cenain of the claims of the DEI patents;

WHEREAS, DEI alleges in the Action that Omega is infringing the DET patents,
engaging in unfair competition and interfering with DEI's pizsent and prospective economic
relations:

WHEREAS, DEI applicd for a temporary restraining crder to temporarily restrain and
enjoin Al Hays and L'TH Electronics, Omega’s supplier of ZccuSensz 2.0 dual stage shock
sensor.

WHEREAS, the Cournt entered final judgment, order anc permanent injunction {atiached
hereto and fully incorporated herein as Exhibit A) against Al Hays and LTH Electronics
enjoining each one of them from making, using, selling or offering for sale vehicle security
devices including the AccuSense 2.0 dual stage shock sensors fat infringe the *569 patent, the
‘670 patent and the *591 patent: :

WHEREAS, Omega purchased approximately 3,000 ArcuSense 2.0 dual stage shock
sensors that infringe certain claims of the *569 patent, the "670 patent and the 591 patent prior 1o
the entry of the above-tdentificd injunction;

NOW THEREFORE, for good and valuable consider:tion, the receipt of which is
acknowledged, the parties agree as follows:

Page | of 10
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The above recitals are fullv incomporated herein by reference as material terms of this
Agreement.

The parties shall honor and not disturb the judgme,us. orders, mjunctions and decrees
entered by and in the Action.

The parties shall honor and not disturb the judgmeids, orders, injunctions and decrees
entered by and in the Civil Case No. 98cv1738 I (JFS) ertitled Directed Electronics, Inc. v.
Allen Hays and LTH Electronics, wherein Allen Hays and LTH Electronics are the
manufzctarer and supplicr of AccuSense 2.0 shock sensors used and sold as a part of
Omega’s Pearson Research Group brand vehicle security sy stems.

in consideration for promises and obligations set furth in this Agresment by Omega
and Flick and each one of them, DEI shall provide and hereby does provide Omega with
certain licenses, rights and covenants expressly set forth b:low. Said licenses shalt flow to
the benefit of Omega. Moreover, it is the intent of the part es 1o include within the meaning
of “Qmega” its sharcholders, officers, directors, employecs. agents, suppliers, manufacturers,
contractors, customers, heirs, assigns, successors in intere: (. retailers, installers, expediters,
purchasers, subsidiaries, and/or end users of products onl> to the extent that said licenses
apply to Omega products.  These hicenses shall not apply 10 products other than products
made for Omega (0 be sold by Omega to Omega retailers, installers. end users and expediters.

In consideration for promises and obligations set foh in this Agreement by Omega
and Flick, DEI shall provide and hereby does provide Ome 3a with a covenant not (o sue or
assert an action for contempt against Omega for continning to infringe the DEI patems for
sales of products that are present in Omega’s inventory as of the date of this Agreement, ia
the United States, so Jong as said products are sold and shipped by Omega by April 30, 2000.
Thereafter Omega may sell and ship the products outside the United States.

Notwithstanding the above, the licenses, covenants ur rights exiended to Omega by
DEI specifically exclude any sensors or products having sensors that produce a signal using a
magnet and a coil, inchuding without limitation the Acculense 2.0 shock sensor that is
currently in Omega’s inventory. Provided, however, nothirg herein shall be constued 1o
restrict Omega's use of a speaker as a shock sensor.

In consideration of this Agreement, DEI further provides Omega with the righi to sell
and ship the Accusense 2.0 shack sensors (o any of i1s customers outside of the United States,
s0 long as Omega sells and ships sid sensors on or befere February 28, 2000,

Subject 10 the specific nghls enumerated above, Omeaa shall not infringe within the
meaning of 35 1.8.C. § 271 the DEI patents.

Page 2 of 10
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8. Omend reserves the rnght 1o seek indenuification o assert clams againg any entity
that made, imported. designed or sold the lringing products 1o { Jmega.

9. In comsderation for promises and obligations set \srih in thie Agrecment by Omega,
LIET saall provide and hereby does provide Omega with a etroactive, not-exclusive, paid-up,
irrevecable Jicense. without the right to sublicense, 1o make, use and sell methods, produets
and processes, meluding withowt limitation those that are andior were oftered for sale, made,
uscd sold or imporied by Dniega s of the date of this Agrzement that are within the scope of
DEIs "670 and 391 patents and claim 15 of the ‘843 patent Said licenges shail flow to the
benefit of Ownegs and s sharcholders, officers, directors, employecs, agems, contacions,
Customers. manulacturers, heirs, ASSIUIS,  SUCCesSOrs in mierest,  retailers, instalfers,
expediters. importers, exponers, purchasers, subsidiaries, 2 Wdior end wsers of products only 1o
the extent that said license applies o Omega products, This license shall pot apply 10
products ather than producis made for Omega 1w be sold by Omega w Omega retaiiers,
instailers, end users, OEM's and expediters,

Notwithstanding the above, the sbove license under the ‘670 patent exciudes elaims §,
E5 and 30; and the above license under the 59§ patens excl sdes claims 14, 17.28,29 35, 38,
30, 51,63, 76, 93 and 94.

DET agrees that the Hoense under the 670 and *391 patents includes 1 vehicle motion
ar shock sensor, a vehicle field disterbance seusor, a sound discriminator S8NSGr, an
ulirasonic sensor, and a current sensor that generates a firg, pulse for 4 first duweat level and
which generates firgt and second pulses for a second theeay | syl

H I consideration for promises and obligations set ‘et i this Agreement by DEIL
Omega and Flick shail provide and hereby do provide DET with a non-exclusive, paid-up,
mrevoeable license, without (he tight to sublicense, 1o make, use and sell methods, products
and processes, under all of Omega's presently pwned patunts. including the United States
Patents No. 2,818,320, 5.750.942, 3,739,748, 5739747, 7,729,193, 3,719,551, 5,663,704,
3,612,669, 5.612.578. [3352.338, 385878 und Da06,107 for the life of these putents. In
rddition soid License shall eyend fetroactively from the date of (his agreement, Except for
United Swtes Patent No, 5.654,688 (the “68% patent”), Umega and Flick represent and
guararty that as of the datwe of this Agreement, the above Jisy of PAEIS 15 complete and thay
verther Omegs nor Flick has rights, titde or interest in or to any other United States patents,
Said licease shall flow 1o the benefit of DEL Darrelt Iss1 and Katharine lssa {hereafter
eollectively “lsga™). Moreover, i is the intent of the parties ty melude, wathem Himitation,
within the meaning of “lssa” their sharcholders, officers, directors. emplovees, agents,
“Ooniacton, cusiomers, manuisciurers, heirs, BSSTENS, Siccessare in interest, relailers,
mstatiers, expediters, importers. exporlers, purchasers, subsidiaries, and/or end users of
products, only to the extent tha suid license applies o [ssa roducts. This license shall not
Aphy te products other than products made for lssa to he sold by Issa ko lssa retailers,
mstallers, end users. OEM s and expediters,

e
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1. Omega and Flick and each of them, further agree and covenant not 1o suc or assert
any cause of action, including withow Himitation patent insringement putsuant 1o 35 US.CL§
27t and’or unfair competition, either directly or indirect y {without regard as (o when the
cause of action arose or arises), against Issa. Smid covenant shall be world-wide, including
without limitation the United States of America, and be bit ding upon any product made., used
or seid under the theorv of patent infringement of any pitent owned in the past, presently
awned and/ar later acquired, either directly or indircctly, br Omeea, Flick or any one of them
or any subsequent party in imerest, on the basis of any fet tre, product or element currently
or in the past cmbodied in DEP's products. I is understcod by issa. Omega and Flick and
expresslv agreed by and amongst them, that the covenant contained in this section extends to
entities defined by Issa and said term shall be defined broadly so as to remove any and all
Habtilily assertable against Issa related to any patent in which Oinega or Flick, or any ane of
them, had, have ar later acquire an interest, 16is further agreed that said covenant not 1o sue
shall gtisch, be continuous and run with any and all patents that Omega or Flick or any one of
them had, have or later acquire to shield Issa from liability therefrom. Tt shall be Omepa’s
and Flick’s joint duty to place its existing and later acquired licensees or successors in
interest with notice of this covenant nat to sue and the confi wing benefit of said covenant.

Nouwithstanding the above, said covenant not k sue extends only to products,
features and elements made, used or sold, within the meaniag of 353 L.S.C. § 271, by lssa as
of the daie of this Agrecment

12, Ehnega acknowledges, stpulaes and admits 1o the following, which shall be
corstrued as Findings of Fact:

)

a} Omega is not an authorized heensee under the DEI pater ts or cach one of them;

b} withour DEUs authorization or consent, Omega has teen making, using, scliing, and
offering for sale devices inchuding, but not limited to the AccuSense 2.0 shock sensor and
associated systems, that at a minimum infringe Claim 1 of the 369 patent;

¢) withowt DEI's authorization or consent, Omega has bzen making, using, selling, and
offuring fur sale devices including, but not linited o the AL-1000ATV, that at a
minimum infringe Claims 2, 3. 15 and 24 of the ‘8435 pat:nt;

d} withow DEPs authorization or consent, Omega has bien making, using. selling, and
offering for sale devices including, but not fimited to the AU-847TP shock sensor, that af a
minimum infringe Claims 1-7, 17, 18, 19,29, 31-34, 37, 38, 66. 67, 77-84 of the "591
patent:

g} withowt DEI's authorization or consent. Omega has been making, using, selling, and
olfering for sale devices including, but not limited to the AU-847TP shock sensor, that at a
minimum wfringe Claims 1-0, 12, 13, 16, 17, 19-22 and 25 of the "670 pateny;

f) The claims m issue and as noted above of the ‘569 patem are valid. enforceable and
infringed.

Page 4 of 10
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g) The claim¢ at-issuc and as noted above of the "670 patent are valid, enforceable and
infringed;

h} The claims at issue and as noted above of the *591 patent are valid, enforceable and
infringed; ‘

i} The claims at issue and as noted above of the ‘843 patent are valid, enforceable and
infringed:

i) DE@ and Omega sell to the same or substantially the same marke(, which market is
defined as dealers and retailers of automotive aceessorics and new and used car dealers;

k) A rcasonable royally to practice under each of the chims of the DEI patents is seven
pereent and in the aggrepate, the total royalty shall not exceed the lower of DEI's lost
profifs or twenty-cight percent.

To the extent that any Omega product infringes an/ claims of the DEI patents other
than those asserted in paragraph 10 of this Agreement, and subject to paragraph 20 of this
Agreemient. DE} waives any and all damages accrued to the date of this Agreement.

Omega further agrees that from the date this Ag-cement is exeowed through the
duranon of cach of the DEI patents, Omega, its alfiliates subsidiaries, divisions, officers,
agents. servanis, employces, manufacturers, suppliers, Xenncth Flick and all persons
controlled by Omega, or acting in concert or participation ‘vith Omega shall be permanently
enjoined and restrained from engaging in the following activities {(the “Proscribed
Activities™):

Making, using, selling, and/or offering for sale withir the scope of 35 US.C. § 271,
including without limitation, making, using, marketing. selling, distributing, circulating,
brokering. offering for sale, advertising, promoting or displaying any product that
infringes. either literally or under the doctrine of equivalents, the ‘569 patent and/or the
"843 patent (excluding claim 15 of the "845 patent), or that is merelv a colorable
difference or variant thereof.

Contemporanecusiy with this Agreement, Omega shall deliver to DE! an excculed
Stipulation to Entry of Final Judgment, Permanent Injuiction and Order Thereon (the
“Stipulated ludgment™ attached hereto as Exhubit B), which Stipulated Judgment requests
that the United Siates Disirict Count for the Southern Listrict of California enter final
Judgment and permanent injunction that, among other things prohibits Omega from engaging
in the Proscribed Activities set forth above. The Stipulated Judgment is fully incorporated
herein and made a part hereof by reference. Omega agrees to cooperate in good faith with
DEl o obwin the Court’s entry of the Stipulated Judgrient and shall 1ake all actions
reasonably necessary 1o achieve the result, including but not limited 1o, assisting with the
preparstion of neeessary court pleadings and attending cny required court hearings or
conferences. In the event that the Court refuses 1o enter the Stipulated Judgment despite the
request and stipulation of the panties, Omega and DEI shall remain bound by the terms and
conditions of this Agreement.

Page 50f 10
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16. Notwithstanding the above, DEI agrees that the b:low products shall be viewed by
DEF and constdered by the Court as safe harbors for Omzga and Flick for which no claim
may be asscricd against Omega and Flick. DEl covenarts not 1o sue Omega or Flick for
patent infringement and/or to bring an action for contempt against Omega or Flick if Omepa
or Flick makes. uses, sells or offers for sale the following dvices:

{a) Under claims 3, 14. 29 and 30 of the “8435 patent, a device having a schective valet or
service mode (temporary disabling of passive aming) feature, which feature is
capable of being activated from the remote transmitter, wherein the valet or service
mode function is controllable or selectable using a cedicated button on the ransmitter
or only a single remote transmitter buiton not in combination with any other button,

{b} Under claims 2 and 13 of the’845 patent, a device hiving a selective chirp elimination
feature from the remote tansmitter wherein the awdible chirp or signal is eliminaied
during arm/disarm by pressing a single remole trensmitter bution a predetermined
number of thnes and not in combination with any other button.

(c) Under claims 6, 7, 8, 9, 18. 19, 20, and 2| of the ‘845 patent, « device bypassing a
sensor when it would otherwise be triggering an alerm and readmitting the bypassed
sensor each time and inmediately upon said sensor -efurning to a non-wriggered staie,
Also under claims 9 and 21, such a device with 1a¢ noted bypassing features and
including a non-volatile memory.

{d) Under claim 24, a device for remote starting that does not lock the vehicle doors, If
the system 15 in the disarm mode, coincident with the starting routine.

17. Notwithstanding the above, Omega agrees that D.:'s current products, including
without limitation the products that employ personal computer interface and/or DEIl's
Biwriter™ programmer shall be viewed by Omega and cotsidered by the Court, as against
Issa, as safe harbors for [ssa under Omega’s 688 patent.

18. DL shall dismiss all other claims in the Action with rejudice.

19, Partics consent 1 the exclusive jurisdiction and verue i the United States District
Court for the Southern District of California and waive their rights 10 object on those
grounds.

20 In the event that Omega violates the terms of this Agreement or the Judgment and
Permanent Injunction, DEL shall have all of us legal and equitable rights and remcdies
including, without limitation, the right o enforce the pernanemt injunction. the right 1¢
collect damages for past unfair competition, infringement and willful infringement, including
itls attorney fees under 35 U.S.C. § 285 and the nght to bring an action for comtempt and

Page 6 of 10
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damages 1t suffers as a result of breach ol this Agreement and the Judgmen dating back to
the grant date of each of the DEI patents.

21 Parties shall provide written notice of a claim of infringement under any presently
owned or later acquired patent o the oiher party and previde the other six months to cure
before taking legal action. This paragraph is limited to the products that each of the partics
presently sells or has sold in the past.

In consideration of this Agreement. Omega and Fhck hereby uncondiionally
covenant to release. waive any acuon, and not o sue DE | Darrell Tssa and Katharine lssa,
including itsitheir assigns, subsidiaries, alter egos if any, adminisirators, successors,
attorneys, agents, insurers and reinsurers, officers, direciors, employees and sharcholders
from any and all actions, demands or claims related o or aising out of the Action or any act,
omission or commission up (o and including the date of e ccution of this Agreement. Any
reference to Darrell Issa or Katharine Issa shall {urther include their spouses, heirs and
exceutors. Omega’s covenant to release, waive any action and not to sue shall apply 0 any
forum, including without lunitation, federal courts of law or equity, state courts of law or
cquity, or administrative counts of law or equity (ircluding without limitation the
Imternationad Trade Connmnission),

[
[

The terms herein shall be binding, final, and mede without any future recourse
whatsoever, including without limitation the night to offset andfor adjustment of any kind.
and shall not be rescinded and/or diminished and/or reveked on the grounds of mistake of
law or fact or circumstunce. whether in the past, present or future and whether material or

1ot

2
Lo

24. Omepa and Kenneth Flick warrant and guarantee that ivhe are the sole and absoluie
owner(s) of the Omega patents and that said patents are free s any encumbrances or liens.

25 DEI warrants that it is the owner of the claims made v it in the Action and represenis
that it has not assigned or otherwise transferred o any other individual or entity such ¢laims
or any interest therein. DEI warrants 1t is the owner of the DEI patents with {ull authonity to
enter into this Agreement and that Omega has no rights, imcluding rights as a licensee as o
the DEI patents, under any other agreement with DEL

26. Each party w this Agreement represents, warrants, and agrees with cach party, as
follows:

a. Each pany cither has received or has elected to waive the right 10 receive
independent tegal advice from its attorneys with respuct to the advisability of making
the settlernent provided herein, with gespeet 1o the advisability of executing this
Agreement.
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b. No’party has made any statement or representation to any other party regarding
any fact rclicd upon in emtering into this Agreement, and each party docs not rely
upon any Stateisent, representation or promise of any other party in executing this
Agreement and/or in making the settiement proviced for herein, except as expressly
stated in this Apreement,

c. Each party to this Agreement has made such independent investigation of the facts
periaining to this serticment and this Agreemen, ad of all the matters pertaining 10
it, as it deems necessary,

d. Lach party has read this Agreement and understunds the contents thereof. Each of
the persons executing this Agreement on behalf o “Omega and DEI represents that
he/she is empowcered to do so and thereby binds suc's party.

e. The parties shall exccute all such further and wditional documents as shall be
reasonable, convenient. neccssary or desirable to carry out the provisions of this
Agrecment.

Each party to this Agreement shall dismiss with prejudice any and all other pending
case/eases, in Uniled Swaies or anywhere in the world, involving any other party to ihis
Agreement, which hasthave been filed. even if not served, in any couwrt or the Intematiopal
Trade Commission. These actions include, but are not limized to case number 1:99-cv-1158
{iled in the Northern District of Georgia,

No party shall be bound by any modification of this Agroement unless the
modification is in wriling, is subsequent to the date of this Agreement, and is signed by a
duly anthorized representative of the party to be bound there iy,

No party shall be bound by any waiver of any terms, rights, conditions, obligations,
duties or the like of this Agreement unless the waiver 1§ in writing, is subsequent to the date
of this Agreement. and is signed by a duly authorized represzntarive of the party 1 be bound
thereby.

In consideration of and subject 1 the compliance w th the terms of this Agreement.
DEI releases and discharges Omega from any and all actions, claims, demands and damages,
including costs and anomeys’ fees, arising out of th: Action without prejudice.
Notwithstanding the above. except as provided herein, this release and discharge by DEI
excludes, shall not reach and shall not effect persons or entiti :s other than Omega and are not
assignable.

In consideration of and subject  the compliance with the werms of this Agreemen:,

Omega and Flick and cach onc of them, including heirs, § weessors, spouses and assigns.
with prejudice. generally. fully and unconditionally forever release and discharge DEI,
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Darrell Issa aAd Katharine Issa from any and all actions, claims, demands and damages,
including costs and aitomceys fees. arising out of and relate | to the Action.

32 Lipou advice of counse] or waiver of the same, DEI hereby waives its rights under
section 1542 of the Califormia Civil Code, which section Fas been duly explained w it by its
legal counsel or otherwise waived and provides as follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE
CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS FAVOR AT
THE TIME OF EXECUTING THE RELEASE, WHICH [F KNOWN BY HIM
MLUIST HAVE MATERIALLY AFFECTED HIS SEITLEMENT WITH THE
DEBTOR.

30, Upon advice of counsel or waiver of the same, Cmega and Kenneth Flick hereby
waive any and all rights under section 1542 of the California Civil Code, which section has
been duly explained to cach of them by their legal counsel or otherwise waived and provides
as tollows:

A GENERAL RELEASE DOES NOT EXTEND TG CLAIMS WHICH THE
CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS FAVOR AT
THE TIME OF EXECUTING THE RELEASE, WHICH IIF KNOWN BY HIM
MUST HAVE MATERIALLY AFFECTED HIS SEUTLEMENT WITH THE
DEBTOR.

33. Each panty, including withow limitation Omega, Flick and Tssa has been provided
with an opportunity o participaiz in the drafting and preparation of this Agreement and the
Stiputated Judgment and Permanent Injunction. Hence, am ambiguity in or construction o
be made of this Agreement and/or Stipulated Judgment, stall not be construed apainst any
party.

34, In the event any provision contained in this Agreement is held o be invalid, fllegal or
unenforceable for any reason, the invalidity, illegality or un :nforceability will not affect any
other provision of this Agreement, i being understood and areed that (i) such invalid, illegal
or unenforceable provision shall be deemed 1o be modified i the extent necessary to render it
valid, lepal and enforeeable without altering the intent thercof or (i) if such modification is
not possible. this Agrcement will be construed as if such uvalid. illegal or unenforceable
provision hod never been contained in this Agreement.

33. Each party or responsible officer thereof has read this Agreement and undersiands the
contents hereoll Each of the officers exceuting this Agreement on behalf of their respective

corporations is empowered 10 do so and thereby binds such rospective corporation.

36. This Agrecment constitutes the entire agreement between the parties, and supersedes
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any and all pritr agreements or understandings, written or oral between them relating o the

subject matter of the dispute.
parties and the undersigned

No other promises or agrecments shall be binding upon the
with respect to this subjecl matter unless contained in this

Agreement or separately agreed 1o in writing and signed by an authorized representative of
each party and the undersigned.

Fach term of this Agreement is contraciual and not nerely a recital.
8 )

The partes shali execute all such further and additional documents as shall be

reasonable, convenient, necessary or desirable w {(a) carry out the provision of ihis
Agregment and 1o (b) obtain the determination of any count or tribunal that this Agreement

37
38
was entered into in pood faith.
39, This documen cansists of 10 pages,

Dated: May 7, 1999
INC.

27,1999

Zd

Dated: May

Dated: May J/_, 1999

OMEGA RESEARCH AND DEVELOPMENT,

A
- e ~
Pl :’ E"% i % ﬁk‘;f

By: Kesineth Flick
[ts: Presidem

KENNETH FLICK

v -

By: Kenfeth Flick

DIRECTED

2%

LECTRONICS, INC.

lis: Prestdent
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