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David W. Axelrod, OSB #75023 OR I GI NAL

E-mail daxelrod@schwabe.com

Christopher J. Lewis, OSB #00307

E-mail clewis@schwabe.com

Schwabe, Williamson & Wyatt, P.C.

Pacwest Center, Suites 1600-1900 FILEPOS FER 28 1 35USIC-ORP
1211 S.W. Fifth Avenue

Portland, OR 97204-3795

Telephone (503) 222-9981

Fax (503) 796-2900

Of Attorneys for Plaintiff PETERSON PACIFIC CORP

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON

A
PETERSON PACIFIC CORP., an Oregon | No. CV 05~ 0B A

Corporation,
Plaintiff,
COMPLAINT FOR DECLARATORY
vs. JUDGMENT OF NON-INFRINGEMENT
AND INVALIDITY OF U.S. PATENT NO.
EXPRESS BLOWER, INC., an Ohio 6,036,406
Corporation,
DEMAND FOR JURY TRIAL
Defendant.

Plaintiff, Peterson Pacific Corp. ("Peterson™), hereby brings this complaint against
Defendant, Express Blower, Inc. ("Express Blower") requesting that the Court declare that
Peterson does not infringe United States Patent No. 6,036,406 (the " '406 Patent"), and/or the

Court declare that the '406 Patent is invalid. A copy of the '406 patent is attached hereto as

Exhibit A.
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THE PARTIES

1. Peterson is an Oregon corporation having its principal place of business at 29408
Airport Rd, Eugene, Oregon. Since 1982, Peterson is in the business of manufacturing and
selling wood processing and recycling equipment, including blower trucks that are adapted to
broadcast organic material over the ground.

2. Based on information and belief, Express Blower is an Ohio corporation having
its principal place of business at 9281 Lesaint Dr., Fairfield, Ohio, and is also in the business of
manufacturing and selling wood processing and recycling equipment. Express Blower is a direct
competitor to Peterson, and has its principal manufacturing and distribution center for blower
trucks located at 1275 Bailey Hill Road Eugene, Oregon.

3. Based on information and belief, Express Blower is the owner of all rights, title,

and interest in the '406 patent.

JURISDICTION AND VENUE

4, This declaratory judgment action arises under 28 U.S.C. § 2201 and 2202., as well
as the U.S. Patent Statutes 35 U.S.C. § 281, ef seq, as this action concerns a controversy arising
under the patent laws of the United States.

5. This Court has subject matter jurisdiction over this Complaint pursuant to 28
U.S.C. § 2201 et seq. and 28 U.S.C. §§ 1331 and 1338 (a).

6. Venue is proper in this judicial District under 28 U.S.C. §§ 1391 and 1400
because Express Blower is subject to personal jurisdiction in this District as it has its primary
manufacturing and sales operations for blower trucks in this District.

7. An actual case or controversy exists between the parties. Express Blower asserts
and alleges that Peterson has infringed and is continuing to infringe the '406 patent by making,
using, and selling blower trucks having a seed injection system. Express Blower has demanded

that Peterson immediately "cease and desist manufacture, use, sale or offer for sale of blower
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trucks having a seed injection system, as such activities, without a license from Express Blower,
constitute infringement of Express Blower's U.S. Patent Rights," and has threatened to take legal

action imminently. See Letter to Neil Peterson attached hereto as Exhibit B.

FIRST CLAIM FOR RELIEF

(Declaration of Non-Infringement)

8. Peterson realleges and incorporates by reference Paragraphs 1-7 of this Complaint
for Declaratory Relief.
9. Peterson has not infringed and is not presently infringing any valid claim of the

'406 patent. Accordingly, Peterson is entitled to a declaration that its blower trucks do not

infringe any claim of the '406 Patent.

SECOND CLAIM FOR RELIEF
(Declaration of Invalidity)
10.  Peterson realleges and incorporates by reference Paragraphs 1-7 of this Complaint
for Declaratory Relief.
11. The '406 patent 1s void and/or invalid for failure to satisfy the conditions for
patentability specified under Title 35 of the United States Code, including, without limitation, at
least §§ 101, 102, 103 and/or 112 of said Title. Accordingly, Peterson is entitled to a declaration

that the claims of the '406 Patent are invalid.

PRAYER FOR RELIEF
WHEREFORE, Peterson seeks the following relief:

1. A declaration that Peterson's blower trucks do not infringe any claims of the '406
patent;
2. A declaration that the claims of the '406 patent are invalid.
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3. A preliminary and permanent injunction precluding Express Blower, its officers,
directors, attorneys, agents, parent or affiliated companies from asserting or suggesting to anyone
that Peterson's blower trucks infringe any valid claim of the '406 patent; and

4. For such other relief as the Court deems just and equitable.

DEMAND FOR JURY TRIAL

Pursuant to Fed. R. Civ. P. 38(b), Peterson requests a trial by jury of all issues so triable.

Dated this 28th day of February, 2005.

e

SCHWABE, WILLIAMSON & WYATT, P.C.

By: Q/.;

David W. Ax€lrod, OSB #75023
Christopher J. Lewis, OSB # 00307

(503) 222-9981
Of Attorneys for Plaintiff Peterson Pacific

Corp
Page 4 - COMPLAINT FOR DECLARATORY JUDGMENT OF NON- SORARE, omeys.at Law 1+
INFRINGEMENT AND INVALIDITY OF U.S. PATENT NO. P Futh v
Portland, OR 97204-3795

6.03 6,406 Telephone (503) 222-9981



Case 6:05-cv-06053-AA Document 1

United States Patent (i

Filed 02/28/05 Page 50f9 Page ID#:5

D0 U ot 0 T
US006036406A

(11 Patent Number: 6,036,406

Rexius (451 Date of Patent: Mar. 14, 2000
b
[54] MOBILE BLOWER SYSTEM FOR FOREIGN PATENT DOCUMENTS
PLANTING GRASS SEED 1150319 6/1963 Germany ..o 406/120
{75] Inventor: Arlen L. Rexius, Eugene, Oreg. Primary Examiner—Christopher P. Ellis
. . Assistant Examiner—Jeffrey A. Shapiro
{73) Assignee: ge’““S F(‘)"“t By-Products, Inc., Attorney, Agent, or Firm—James D. Givnan, Jr.
ueene, Lreg. (57) ABSTRACT
{21} Appl. No.: 08/929,740 A truck is equipped with a grass seed hopper from which
I seed is fed into a blower pressurized conduit air flow by an
(2] Filed: Sep. 15, 1997 air lock feeder at a first station. A motor with speed control
[51] Int.CL7 B6OP 1/60 drives the feeder and determines the rate of seed discharge.
(52] US. Ch oo 406/39; 406/38; 406/39; A tank on the truck permits the pumped flow of tank
406/47; 406/48; 406/65; 406/120 contents, water and/or fertilizer, into the conduit carried
(58] Field of Search ... 406/38, 39,47,  pressurized air flow. Organic material carried by the truck is
406/48, 65, 120 conveyed forward by a moving floor toward augers which
feed the organic material to a powered mixer for breaking up
[56] References Cited of the material 1o ensure passage of loose material into a
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U.S. Patent Mar. 14, 2000 6,036,406
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6,036,406

1

MOBILE BLOWER SYSTEM FOR
PLANTING GRASS SEED

BACKGROUND OF THE INVENTION

The present invention concerns the spreading of grass
seed on an area being planted simultaneously with the
deposit of mulch or other growth enhancing matter over a
ground surface.

US. Pat. No. 4,793,742 and 5,125,583 show a truck
equipped with multiple boom assemblies through which
pressurized air from a blower is directed. Each boom is
served by a separate mixing chamber in which particulate
material is deposited into an air flow for each boom. No
provision is made for the subsequent addition of material to
the air flow passing through each boom.

U.S. Pat. No. 5,361,711 discloses a truck equipped with a
tank containing an aqueous mixture of seed and soil condi-
tioning materials. Additionally carried by the truck is a
blower assembly into which may be fed dry material such as
straw or hay which is subjected to a blower for discharge
onto a ground surface by a directional discharge spout. The
blower assembly functions separately from those compo-
nents mixing and discharging the aqueous mixture.

U.S. Pat. No. 4,219,966 discloses a method of treating
grass seed with a fertilizer and an adhesive which is then fed
via an auger for mixing same with cellulose. A blower at a
work site is utilized for spreading the mixed seed, fertilizer,
adhesive and cellulose mixture. Water may be added prior to
blower discharge of the mixture.

U.S. Pat. No. 5,181,804 is of interest in that a conveyor
has right and left hand flights to feed material toward a
central discharge outlet in cornmunication with a rotary air
valve having knife components and rotary vanes. An inlet
directs presurized air between successive pairs of vanes to
discharge material confined between said vanes in an axial
direction into an outlet.

SUMMARY OF THE PRESENT INVENTION

The present invention is directed toward the provision of
a feeder mechanism in place along an air conduit for the
entrainment of grass seed and/or granular material promot-
ing the growth of grass for subsequent mixing with organic
material prior to discharge onto a ground surface.

The feeder mechanism is vehicle mounted and receives a
flow of material from a hopper or other storage receptacle
and deposits the material into a conduit through which a
pressurized air flow is conveyed. Feeder speed and the
discharge rate may be controlled by the regulation of a
power source such as a hydraulically powered motor. The air
flow carrying the feeder output is directed toward a mixing
chamber wherein the seed and other associated material,
e.g., granular fertilizer, is mixed with particulate material
including wood by-products and compost.

The present feed mechanism permits the planting of grass
seed using a blower with the simultaneous application of
growth enhancing matter to a small site, such as a residential
lot, or over a large area without undesirable passage of a
truck over the ground surface.

Important objectives of the present invention include the
provision of a feeder for grass seed and/or grass growing
material into a pressurized air flow for subsequent mixing
wilh organic material in the mixing chamber on a mobile
base for the planting of seed and growth supporting material
in a single application and through a lightweight flexible
hose.
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2
BRIEF DESCRIPTION OF THE DRAWING

In the drawing, the FIGURE shown is a partial side
clevational view of a truck with fragments broken away for
purposes of illustration.

DETAILED DESCRIPTION OF THE
PREFERRED EMBODIMENTS

U.S. Pat. No. 5,556,237 issued to the present inventor is
incorporated herein by reference.

With continuing attention to the drawing, applied refer-
ence numerals indicale parts similarly hereinafter identified.
Briefly, said patent discloses a container truck including a
trailer 12 which may be open at its top to receive a load of
loose particulate such as, for example, wood by-products
and compost. A trailer rear door is at 16. Floor structure of
the trailer includes inclined floor sides as at 26 with both
terminating downwardly adjacent opposite sides of a central
moving floor 28 which conveys the organic material rear-
wardly toward door 16 and a pair of inwardly directed
augers as at 20 carried by the door each serving to break up
and feed loose particulate toward a centrally located mixer
22 adjacent the discharge end of the moving floor. Mixer 22
includes a centrally disposed, powered shaft, also journalled
on door 16 and fitted with paddles 88 and radially extending
rods 90 to break up any particulate that may otherwise tend
to bridge over an outlet opening 57 in the trailer floor. Below
opening 57 is a rotary feeder 24 housed within upright
ducting 92. Radially extending walls on feeder 24 define
chambers 30 which, during powered rotation of the feeder,
receive amounts of loose particulate which is discharged
downwardly into a mixing chamber 32. The radial length of
the feeder walls provide outer edges which cooperate with
the inner surfaces of ducting 92 to constitute a barrier to
prevent an upward flow of pressurized air from ducting 36
originating at a blower 34. A hosc 42 receives pressurized air
from blower 34 along with the loose particulate discharged
from feeder 24 as disclosed in the earlier noted patent
incorporated herein by reference.

Ahopper at 220 on the trailer is provided with closure 221
and air seal 222 for the reception of grass seed alone or a mix
of same with growth enhancing fertilizer or a weed killer in
particulate forms. A rotary feeder at 223, below a hopper
outlet at 224, is driven by a hydraulic motor 225 as by a
sprocket and chain drive 226. A control valve 227 regulates
motor speed and the rate at which hopper contents are
discharged into ducting 36 via an outlet 228.

A liquid transporting tank 230 is carried by trailer 12 with
a pump P driven as by a hydraulic motor (not shown) serves
to inject water into ducting 36 to inhibit particulate from
becoming airborne when discharged from hose 42 which has
an inlet end in direct communication with mixing chamber
32. Tank 230 may be utilized to transport and provide a
source of other liquids including a fertilizer and weed killer
solutions.

In use, the container area of the trailer 12 is provided with
the selected organic material, usually compost, to best suit
the seeding task at hand. The rate of seed discharge by feeder
223 is set to provide the amount of seed required for the flow
of organic material from feeder 24 controlled in a remote
manner per the previous patent disclosure incorporated
herein by reference.

While I bave shown but a few embodiments of the
invention, it will be apparent to those skilled in the art that
the invention may be embodied still otherwise without
departing from the spirit and scope of the invention.

EXHIBIT A

Page 3 of _ﬁ



Case 6:05-cv-06053-AA Document 1 Filed 02/28/05 Page 8 of 9 Page ID#: 8

6,036,406

3

Having thus described the invention, what is desired to be
secured by a Letters Patent is:

I claim:

1. A mobile apparatus in place on a vehicle for transport-
ing and dispersing a mixture of grass seed and organic
material onto a ground surface adjacent the vehicle, said
mobile apparatus including;

a blower,

a conduit receiving air discharged by said blower,

a hopper for the crass seed,

powered means for regulating grass seed discharge into

said conduit at a first station along the conduit,

a container for the organic material,

feed means at a second station spaced along said conduit
from said first station for regulating entry of the organic
material into said conduit, and
a discharge member in communication with said conduit
and through which the organic material and the seed
mixed therewith is discharged onto the ground surface.
2. The mobile apparatus claimed in claim 1 wherein said
powered means includes an air-lock feeder, a hydraulic
motor and drive means coupled to said feeder, and control
for regulating motor speed to vary seed discharge into said
conduit.
3. The mobile apparatus claimed in claim 2 wherein said
control valve is manually operable.
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4. The apparatus claimed in claim 1 additionally including
a tank on the vehicle, an outlet for said tarnk in said conduit,
and pump means for injecting tank contents into said con-
duit.

5. The mobile apparatus claimed in claim 2 wherein said
hopper includes an air seal.

6. A mobile apparalus in place on a vehicle for transport-
ing and dispersing mixed grass seed and organic material
onto a ground surface adjacent the vehicle, said mobile
apparatus including:

a blower,

a conduit receiving air discharged by said blower,

a hopper for the grass seed,

powered means for regulating grass seed discharge into

said conduit at a first station along the conduit,

a container for the organic material,

feed means at a second station spaced along said conduit

from said first station for regulating entry of the organic
material into said conduit,

a tank and an outlet for said tank in said conduit and pump

means for injecting tank contents into said conduit, and

a discharge member in communication with said conduit

through which the organic material and the seed mixed
therewith is discharged onto the ground surface.
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February 17, 2005 FEB 1 8 2005

VIA FEDERAL EXPRESS .
Mr. Neil Peterson BY:
Peterson Pacific Corporation

29408 Airport Road

Eugenc, OR 97402

Re: Express Blower U.S. Patent No. 6,036,406
Dear Mr., Peterson:

As you may know, Express Blower and its parent company, DHG, implemented
changes in management in the past several months. During the transition, we deferred attention
to certain important legal matters which we are now revisiting. As such, 1 am following up on
correspondence previously sent to you by our attorney, Holly Kozlowski, concerning U.S.
Patent No. 6,036,406, "Mobile Blower System for Planting Grass Sced," owned by Express
Blower, and subsequent conversations you had with various members of the DHG and Express
Blower management teams. We expected that once you revicwed this patent, Peterson Pacific
would have permanently discontinued any manufacture, use, sale or offer for salc of blower
trucks having a seed injection system. As you were advised in subsequent conversations with
Express Blower management, we do not believe the reply letter of February 26, 2004 from
Christopher Lewis sets forth a valid position. While it appeared from our market obscrvations
that Peterson Pacific may have initially discontinued activities with respect to blower trucks
having a seed injcction system, we have recently seen renewed activity on the part of your
company in marketing blower trucks having a sced injection system,

Accordingly, Express Blower demands that you and your company cease and desist
manufacture, use, sale or offer for sale of blower trucks having a sced injection system, as such
activities, without a licensc from Express Blower, constitute infringement of Express Blower's
U.S. patent rights. The new managcment of Express Blower is committed to enforcing its
intellectual property rights and is prepared to take further action in the event that you do not
confirm to me or Ms. Kozlowski in writing by March 4, 2005 that you have ccased the indicated
activitics and your market actions confirm such.

Very truly yours,

&= L) e

G. Brent Whitley
General Manager
Express Blower, Inc.

EXPRESS BLOWER, INC.
www.axprassblowsr.com
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