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PLAINTIFFS’ FIRST AMENDED COMPLAINT 

AND JURY DEMAND 
 10-CV-2127 –IEG-NLS 

 

MATTHEW D. MURPHEY (SBN: 194111) 
TROUTMAN SANDERS LLP 
550 West B Street, Suite 400 
San Diego, CA 92101 
Tel.: (619) 557-4310  Fax: (619) 894-7133 
Email: matt.murphey@troutmansanders.com 
 
FRANCIS M. WIKSTROM (Utah Bar No: 3462) 
KRISTINE E. JOHNSON (Utah Bar No: 7190) 
PARSONS BEHLE & LATIMER 
One Utah Center 
201 South Main Street, Suite 1800 
Post Office Box 45898 
Salt Lake City, UT 84145-0898 
Tel.: (801) 532-1234  Fax: (801) 536-6111 
Email: fwikstrom@parsonsbehle.com  
 kjohnson@parsonsbehle.com  
 
Attorneys for Plaintiffs and Counter-defendants LIFE 
TECHNOLOGIES CORPORATION, MOLECULAR PROBES, INC. 
and THE REGENTS OF THE UNIVERSITY OF CALIFORNIA 
 
POLAPHAT VERAVANICH (SBN: 203964) 
LIFE TECHNOLOGIES CORPORATION 
5791 Van Allen Way 
Carlsbad, CA 92008 
Tel.: (760) 603-7200  Fax: (760) 476-6048 
Email: paul.veravanich@lifetech.com  
 
Attorneys for Plaintiffs and Counter-defendants LIFE 
TECHNOLOGIES CORPORATION, and MOLECULAR PROBES, 
INC. 
 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF CALIFORNIA 

 
LIFE TECHNOLOGIES CORPORATION , 
MOLECULAR PROBES, INC. AND THE 
REGENTS OF THE UNIVERSITY OF 
CALIFORNIA, 
 
                     Plaintiffs-Counterclaim Defendants, 
 

v. 
 
EBIOSCIENCE INC, 
 
                     Defendant-Counterclaim Plaintiff 
 

CASE NO. 10-CV-2127-IEG (NLS) 
 
PLAINTIFFS’ FIRST AMENDED 
COMPLAINT AND JURY 
DEMAND 
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Plaintiffs LIFE TECHNOLOGIES CORPORATION (“Life Technologies”), 

MOLECULAR PROBES, INC. (“Molecular Probes”), and THE REGENTS OF THE 

UNIVERSITY OF CALIFORNIA (“UC”), (herein collectively referred to as “Plaintiffs”) 

complain against Defendant EBIOSCIENCE INC. (“Defendant”) as follows: 

JURISDICTION AND VENUE  

1. This civil action for patent infringement arises under the patent laws of the United 

States, specifically under Title 35 of the United States Code, Sections 271, et seq.  Subject matter 

jurisdiction in this Court is founded upon 28 U.S.C. §§ 1331 and 1338(a).  The Court has personal 

jurisdiction over Defendant in that it is a California corporation with a principal place of business 

in this district.  In addition, Defendant regularly conducts business in this district.  In addition, 

Defendant regularly conducts business in this district and has committed acts in this judicial 

district that give rise to this action. 

2. Defendant has committed acts of infringement within this judicial district giving 

rise to this action.  Accordingly, venue is proper in this judicial district pursuant to 28 U.S.C. §§ 

1391(b), (c) and/or 28 U.S.C. § 1400(b). 

REGARDING THE PARTIES  

3. Plaintiff Life Technologies is a Delaware corporation, with its principal place of 

business at 5791 Van Allen Way, Carlsbad, California 92009. 

4. Plaintiff Molecular Probes is an Oregon corporation, with offices in Eugene, 

Oregon.  Plaintiff Molecular Probes is a wholly owned subsidiary of Plaintiff Life Technologies. 

5. Plaintiff UC is a public entity existing under the laws of the state of California. 

6. Plaintiffs are informed and believe, and on that basis allege, that Defendant 

eBioscience Inc. is a California corporation that has its principal place of business in San Diego, 

California. 
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FIRST CLAIM FOR RELIEF  
(Patent Infringement) 

 
7. Plaintiffs repeat and reallege the allegations set forth in preceding paragraphs 1 

through 6, inclusive. 

8. United States Letters Patent No. 6,423,551 (the “’551 Patent”), was duly and 

legally issued by the United States Patent and Trademark Office on July 23, 2002, and 

subsequently assigned to UC.  Plaintiffs Life Technologies and Molecular Probes jointly hold a 

lawfully acquired, exclusive license to the ’551 Patent from UC.  A true and correct copy of the 

’551 Patent is attached hereto and incorporated herein by reference as Exhibit 1. 

9. United States Letters Patent No. 6,699,723 (the “’723 Patent”), was duly and 

legally issued by the United States Patent and Trademark Office on March 2, 2004, and 

subsequently assigned to UC.  Plaintiffs Life Technologies and Molecular Probes jointly hold a 

lawfully acquired, exclusive license to the ’723 Patent from UC.  A true and correct copy of the 

’723 Patent is attached hereto and incorporated herein by reference as Exhibit 2. 

10. United States Letters Patent No. 6,927,069 (the “’069 Patent”), was duly and 

legally issued by the United States Patent and Trademark Office on August 9, 2005, and 

subsequently assigned to UC.  Plaintiffs Life Technologies and Molecular Probes jointly hold a 

lawfully acquired, exclusive license to the ’069 Patent from UC.  A true and correct copy of the 

’069 Patent is attached hereto and incorporated herein by reference as Exhibit 3. 

11. Defendant has been infringing, contributing to the infringement of, and/or inducing 

others to infringe the ’551 patent by making, manufacturing, promoting, marketing, advertising, 

distributing, offering for sale and selling and/or causing to be offered or sold certain eFluor® 

products that infringe one or more claims of the ’551 Patent literally and/or under the doctrine of 

equivalents. 

12. Defendant has been infringing, contributing to the infringement of, and/or inducing 

others to infringe the ’723 patent by making, manufacturing, promoting, marketing, advertising, 

distributing, offering for sale and selling and/or causing to be offered or sold certain eFluor® 
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products that infringe one or more claims of the ’723 Patent literally and/or under the doctrine of 

equivalents. 

13. Defendant has been infringing, contributing to the infringement of, and/or inducing 

others to infringe the ’069 patent by making, manufacturing, promoting, marketing, advertising, 

distributing, offering for sale and selling and/or causing to be offered or sold certain eFluor® 

products that infringe one or more claims of the ’069 Patent literally and/or under the doctrine of 

equivalents. 

14. Defendant’s infringing products include, but are in no way limited to, Defendant’s 

eFluor® Nanocrystals Products. 

15. Defendant has continued its acts of infringement despite an objectively high 

likelihood of infringing valid and enforceable patents, namely the currently asserted ’551, ’723, 

and’069 Patents.  Additionally, Defendant knew of the objectively high likelihood of infringing 

valid and enforceable patents and/or that risk was so obvious that it should have been known to 

Defendant.  For example, in previous litigation in this district, Defendant alleged that it “has been 

and is making and using products pursuant to” an agreement between Defendant and Evident 

Technologies involving quantum dots.  eBioscience Corp. v. Invitrogen Corp., 08-cv-1729 JAH 

(LSP) (S.D. Cal.), DN 1, Compl. ¶ 13.  Plaintiffs are informed and believe, and on that basis 

allege, that Defendant currently makes and uses the accused products pursuant to an agreement 

between Defendant and Evident Technologies. 

16. At the time of the earlier litigation in this district, Evident Technologies was a 

defendant in litigation involving the ’551, ’723, and ’069 Patents.  Invitrogen Corp. v. Evident 

Tech., Inc., 08-cv-163-LED/JDL (E.D. Tex.) (the “Texas Action”).  Defendant acknowledged that 

its products “share[d] technical similarities with products … [accused] of infringement in the 

Texas Action.”  eBioscience Corp. v. Invitrogen Corp., 08-cv-1729 JAH (LSP) (S.D. Cal.), DN 1, 

Compl. ¶ 13.  In the Texas Action, a Consent Judgment and Permanent Injunction was entered 

holding that the accused products in the Texas Action infringed the asserted claims of the ’551, 

’723, and’069 Patents.  Invitrogen Corp. v. Evident Tech., Inc., 08-cv-163-LED/JDL (E.D. Tex.), 
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DN 98, Consent J. ¶ 7.  The Texas court further held in that Consent Judgment and Permanent 

Injunction that all of the claims of the’551,’723, and’069 Patents are valid and enforceable “in all 

respects.”  Invitrogen Corp. v. Evident Tech., Inc., 08-cv-163-LED/JDL (E.D. Tex.), DN 98, 

Consent J. ¶¶ 8-9.  Plaintiffs are informed and believe, and on that basis allege, that Defendant is 

aware of the outcome in Invitrogen Corp. v. Evident Tech., Inc..  Thus, Defendant’s infringement 

of the’551,’723, and’069 Patents has been and is willful, knowing, and deliberate, entitling 

Plaintiffs to increased damages under 35 U.S.C. § 284 and to attorneys’ fees and costs incurred in 

prosecuting this action under 35 U.S.C. § 285. 

17. Plaintiffs have been damaged and have suffered irreparable injury due to the 

Defendant’s acts of infringement, and Plaintiffs will continue to suffer irreparable injury unless 

Defendant’s acts are enjoined. 

18. Plaintiffs Life Technologies and Molecular Probes have suffered and will continue 

to suffer substantial damage to their business in the form of lost profits by reason of Defendant’s 

acts of patent infringement as alleged herein, and Plaintiffs Life Technologies and Molecular 

Probes are entitled to recover from Defendant the damages sustained as a result of Defendant’s 

acts. 

RELIEF REQUESTED 

19. Judgment that Defendant has infringed, contributed to the infringement of, and 

induced infringement of, literally and/or under the doctrine of equivalents, the asserted claims of 

the ’551, ’723 and ’069 Patents; 

20. That Defendant and its subsidiaries, affiliates, parents, successors, assigns, officers, 

agents, servants, employees, attorneys, and all other persons acting in concert or in participation 

with it, be temporarily and preliminarily enjoined during the pendency of this action, and 

permanently enjoined thereafter, from infringing the ’551, ’723 and ’069 Patents, and specifically 

from directly or indirectly making, using, selling, offering for sale, or importing any products or 

services embodying the inventions of the ‘551, ‘723 and ‘069 Patents during the life of the claims 

of the ’551, ’723 and ’069 Patents without the express written authority of Plaintiffs; 
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21. That Defendant be directed to fully compensate Plaintiffs for all damages 

attributable to Defendant’s infringement of the ’551, ’723 and ’069 Patents in an amount 

according to proof at trial, but not less than a reasonable royalty; 

22. That Defendant be ordered to deliver to Plaintiffs, for destruction at Plaintiffs’ 

option, all products that infringe the ’551, ’723 and ’069 Patents; 

23. That Defendant be required to account for all gains, profits, advantages, and unjust 

enrichment derived from its violations of the law; 

24. That Defendant’s infringement of the ’551, ’723 and ’069 Patents has been willful, 

wanton, and intentional; 

25. That Plaintiffs be awarded treble damages due to Defendant’s willful infringement 

of the ’551, ’723 and ’069 Patents; 

26. That Plaintiffs be awarded their reasonable attorneys’ fees incurred in connection 

with this matter; 

27. That Plaintiffs be awarded the costs of suit, and an assessment of interest; and, 

28. That Plaintiffs have such other, further, and different relief as the evidence may 

require and as the Court deems proper under the circumstances. 

 

/// 

/// 

///
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Dated:  April 12, 2011 

  
 
 s/Polaphat Veravanich     
Polaphat Veravanich 
LIFE TECHNOLOGIES CORPORATION 
5791 Van Allen Way 
Carlsbad, CA 92008 
 
Matthew D. Murphey 
TROUTMAN SANDERS LLP 
550 West B Street, Suite 400 
San Diego, CA 92101 
 
Francis M. Wikstrom  
Kristine E. Johnson  
PARSONS BEHLE & LATIMER 
One Utah Center 
201 South Main Street, Suite 1800 
Post Office Box 45898 
Salt Lake City, UT 84145-0898 
 
Attorneys for Plaintiffs and Counter-Defendants 
LIFE TECHNOLOGIES CORPORATION, 
MOLECULAR PROBES, INC. and THE REGENTS OF 
THE UNIVERSITY OF CALIFORNIA 
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JURY DEMAND 

Plaintiffs hereby demand a jury trial on all claims, causes of action, issues, and defenses 

properly triable before a jury 

Dated:  April 12, 2011 

  
 
 s/Polaphat Veravanich     
Polaphat Veravanich 
LIFE TECHNOLOGIES CORPORATION 
5791 Van Allen Way 
Carlsbad, CA 92008 
 
Matthew D. Murphey 
TROUTMAN SANDERS LLP 
550 West B Street, Suite 400 
San Diego, CA 92101 
 
Francis M. Wikstrom  
Kristine E. Johnson  
PARSONS BEHLE & LATIMER 
One Utah Center 
201 South Main Street, Suite 1800 
Post Office Box 45898 
Salt Lake City, UT 84145-0898 
 
Attorneys for Plaintiffs and Counter-Defendants 
LIFE TECHNOLOGIES CORPORATION, 
MOLECULAR PROBES, INC. and THE REGENTS OF 
THE UNIVERSITY OF CALIFORNIA 
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