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1 Soft Gel Technologies, Inc. (“Soft Gel”) for its Complaint against Jarrow
Formulas, Inc., alleges as follows.
NATURE OF THE ACTION

HOWN

1. This is an action for declaratory judgment of patent noninfringement

and invalidity.

wn

PARTIES

2. Soft Gel is a corporation organized under the laws of the State of
California with a principal place of business at 6982 Bandini Boulevard, Los

O o0 NN Ay

Angeles, California.

10 3. = Jarrow Formulas, Inc. (“Jarrow™) is, on information and belief a

11 || corporation organized under the laws of the State of California with a principal
12 || place of business at 1824 Robertson Boulevard, Los Angeles, California. |

13 JURISDICTION & VENUE

14 4, This action arises under the federal Declaratory Judgment Act, 28
15 || U.S.C. § 2201, et seq., and under the patent laws of the United States, 35U.S.C.
16 || § 1, et seq.

17 5.  This Court has jurisdiction over this action pursuant to 28 U.S.C.

18 {188 1331, 1338(a), 2201 and 2202.
19 6. Jarrow claims to own United States Patent No. 7,588,786, entitled

20 || “Eutectic-Based Self-Nanoemulsified Drug Delivery System” (“the ‘786 Patent”).
21 || The *786 Patent issued on September 15, 2009, and names as inventors Mansoor
22 || Khan and Sami Nazzal.

23 7. On or about September 23, 2009, Jarrow’s counsel wrote to Soft Gel
24 (| on behalf of J ér_row, asserting that Soft Gel “has been infringing, and continues to
25 |{infringe the ‘786 Patent by making, using, selling, and/or offering to sell certain
26 || CoQ products, including its CoQsol-CF and CoQsol-CF Translucent

27 || formulations . . . .”
28
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8. On or about November 2, 2010, Jarrow filed suit in this Court against
one of Soft Gel’s customers, NOW Health Group, Inc. d/b/a NOW Foods (“NOW
Foods™), alleging that NOW Foods had infringed the ‘786 Patent by, among other
conduct, offering to sell and/or selling CoQsol CF and Ubiquinol CoQH-CF. That
suit is entitled Jarrow Formulas, Inc. v. NOW Health Group, Inc., Case No. 2:10-
cv-08301-PSG-JC. Soft Gel manufactures and sells CoQsol CF and Ubiquinol
CoQH-CF products. Soft Gel has sold CoQsol-CF and Ubiquinol CoQH-CF
products to NOW Foods.

9. Accordingly, there exists an immediate, real and justiciable
controversy between Soft Gel and Jarrow with respect to whether the ‘786 Patent is
infringed by products manufactured, used, offered or sold by Soft Gel, and whether
the ‘786 Patent is valid. ‘

10.  Venue is proper in this District pursuant to 28 U.S.C. § 1391(b) and
(©).

COUNT I
DECLARATION OF PATENT NONINFRINGEMENT
11.  Soft Gel repeats and incorporates by reference paragraphs 1to 10 of

this Complaint as if fully set forth herein.

12.  Soft Gel has not infringed the 786 Patent.

13.  Soft Gel’s products, including but not limited to CoQsol-CF, CoQsol-
CF Translucent and Ubiquinol CoQH-CF do not meet tﬁe limitations of the claims
of the ‘786 Patent. In particular and without limitation, Jarrow’s Complaint
against NOW Foods élleges that the “786 Patent “claims an eutectic-based semi-
solid self-nanoemulsified drug delivery system . . ..” Soft Gel has not made, used,
offered or sold such a product.

14.  Soft Gel is entitled to a declaratory judgment that the “786 Patent is
not infringed.
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COUNT I
DECLARATION OF PATENT INVALIDITY
15. Soft Gel repéats and incorporates by reference paragraphs 1 to 14 of
this Complaint as if fully set forth herein.

16. The “786 Patent is invalid for failure to meet one or more of the
requirements for patentability as set forth in the patent laws of the United States,
including 35 U.S.C. §§ 102, 103 and/or 112. The applicant represented to the
Patent Office during prosecution that “eutectic reactions are ﬁearly impossible to
predict” and that “the eutectic effect is completely dependent on the relative
proportions of all ingredients in the mixture.” (Emphasis in original). Accordingly,
and witﬁout limitation, if the claims of the ‘786 Patent are construed to cover Soft
Gel’s products, then the claims of the “786 Patent are invalid for lack of an
enabling disclosure. |

17.  Soft Gel is entitled to a declaratory judgment that one or more claims
of the ‘786 Patent are invalid.

WHEREFORE, Soft Gel prays for judgment as follows:

1. Declaring the Soft Gel has not infringed any claim of the “786 Patent;

2. Declaring that one or more claims of the ‘786 Patent are invalid;

3. Declaring that this is an exceptional case under 35 U.S.C. § 285 and
awarding Soft Gel its attorneys fees, costs and other expenses incurred in this
action; and

4,  Awarding Soft Gel such further relief as the Court deems just and
equitable.

n
I/
11
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JURY DEMAND

Plaintiff demands a trial by jury of all issues so triable.

DATED: January 6, 2011

Respectfully submitted,

By: %4// '%

Sri K. Bankaran
sankaran.sri@dorsey.com
John Baker
baker.john@dorsey.com
Bryan M. McGarry
mcgarry.bryan@dorsey.com

Attorneys for Plaintiff
Soft Gel Technologies, Inc.
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UNITED STATES DISTRICT COURT, CENTRAL DISTRICT OF CALIFORNIA
CIVIL COVER SHEET

1 (a) PLAINTIFES (Check box if you are representing yourself [} DEFENDANTS

Soft Gel Technologies, Inc. Jarrow Formuias, Inc.

(b) Attorneys (Firm Name, Address and Telephone Number. If you are representmg
yourself, provide same.)

' John Baker and Bryan McGarry, Dorsey & Whitney LLP, 38 Technology Drive,

Ste. 100, Irvine, CA 92618, 949-932-3600; and Sri Sankaran, Dorsey & Whitney
LLP, 50 S. 6th St., Ste. 1500, Minneapolis, MN 55402, 612-340-2600

Attorneys (If Known)

Lawrence C. Jones, Law Offices of Lawrence Jones, 34 Hurricane St., Marina
Del Rey, CA 90292, 310-428-7869; and Mark Giarratana and Thomas Rechen,
MeCarter & English LLP, City Place 1, 185 Asylum St., Hartford, CT 06103,
860-275-6719

I1I. BASIS OF JURISDICTION (Place an X in one box only.) III. CITIZENSHIP OF PRINCIPAL PARTIES - For Diversity Cases Only
(Place an X in one box for plaintiff and one for defendant.)
O 1 U.S. Government Plaintiff dS Federal Question (U.S. PTF DEF PTF DEF
Government Not a Party) Citizen of This State 01 BO1 Incorporated or Principal Place 04 D4
of Business in this State
[0 2 U.8. Government Defendant [0 4 Diversity (Indicate Citizenship | Citizen of Another State 02 02 Incorporated and Principal Place 05 OS5
of Parties in Itemn TIT) of Business in Another State
Citizen or Subject of a Foreign Country 03 D3  Foreign Nation O6 0Oé6

IV. ORIGIN (Place an X in one box only.)

[1/1 Original 02 Removed frém 33 Remanded from [ 4 Reinstatedor [ 5 Transferred from another district (specify): 06 Multi- 37 Appeal to District
Proceeding State Court Appellate Court Reopened District Judge from
. Litigation Magistrate Judge

V. REQUESTED IN COMPLAINT: JURY DEMAND: E(Yes [0 No (Check “Yes® only if demanded in complamt)
CLASS ACTION under F.R.C.P.23: O Yes [{No

OMONEY DEMANDED IN COMPLAINT H)

VI. CAUSE OF ACTION (Cite the U.S. Civil Statute under which you are filing and write a brief statement of cause. Do not cite jurisdictional statutes unless diversity.) ‘
28 U.S.C. Section 2201: Declaratory judgment of patent noninfringment /invlaidity.

VII. NATURE OF SUIT (Place an X in one box only.)

3 oy’ A
State Reapportionment Insurance PERSONAL INJURY PERSONAL - Fair Labor Standards
0 410 Antitrust 0120 Marine 0310 Airplene PROPERTY 0 510 Motions to Act
01430 Banks and Banking 0130 Miller Act 0315 Airplane Product 3370 Other Fraud Vacate Sentence |0 720 Labor/Mgmt.
0 450 Commerce/ICC 0 140 Negotiable Instrument Liability O 371 Truth in Lending . Habeas Corpus Relations
Rates/etc. 0150 Recovery of - |B320 g\lssa;“v Libel & |0380 Other Personal |0 530 General 1730 Labor/Mgmt.
{1460 Deportation Overpayment & ander , Property Damage |0 535 Death Penalty Reporting &
{1470 Racketeer Influenced Enforcement of 0330 Ec::d{’.lli.mployers 01385 Property Damage |[1 540 Mandarmus/ Disclosure Act
and Corrupt Judgment 0340 M:I_I'nty Product Liability Other 01740 Railway Labor Act
{1480 8;%12::12c(’;idit g i; 11\14;?:;; ﬁfc Defaulied 0345 i’{:;‘;f; roduct i1 422AAppe$1 BUSC o o | ffff;ﬁf: u
] g?g galble/.SatsTV ) ?;udem Loan (Excl. 01356 Motor Vehicle Qa2 \l)g'shd 12 0791 Igmpl Ret. Inc.
O Se ect_lw:'es/ Cervtce sities |0 15 eterans) . 0355 Motor Vehicle v it rsd;va INAI . Security Act .
1 850 Securities/Commodities/{0 153 Recovery o Product Liability |, SC157 . 0 610 Agncu ture [ JFER
Exchange - ) Sverpa):mleant of 0360 Other Personal ; RIGHT; |00 620 Other Food & E‘BZO Copynghts
0 875 Customner Challenge 1 eteran’s e?eﬂt.s Injury 0441 Voting Drug 830 Patent
USC 3410 ) 160 Stockholders’ Suits [1362 Personal Injury- |3 442 Employment 0625 Drug Related 0 840 deemark_"_____
0 890 Other Statutory Actions |0 190 Other Contract Med Malpractice | 443 Housing/Acco- Seizure of SOC :
[ 891 Agricultural Act 1195 Contract Product [1365 Personal Injury- mrmodations Property 21 USC D 861 HIA (1395ff)
[ 892 Economic Stabilization Llablhty Product Liability | 444 Welfare 881 1 862 Black Lung (923)
Act [1368 Asbestos Personal |00 445 American with |00 630 Liquor Laws 0 863 DIWC/DIWW
{1 893 Environmental Matters Injury Product Disabilities - 0640 R.R. & Truck (405(g)
[0 894 Energy Allocation Act Liability _ Employment 0650 Airline Regs [ 864 SSID Title XVI
[3 895 Freedom of Info. Act  |0220 Foreclosure TVVITC |0 446 American with |0 660 Occupational 01 865 RSI (405(g)) N
O 900 Appeal of Fee Determi- (3230 Rent Lease & Ejectment D 462 Natoralization Disebilities - Safety /[Health [ FEDERAL.TAX SUTLS o1
. nation Under Equal 00240 Torts to Land Application Other O 690 Other O 870 Taxes (U.S. Plamnff
. Access to Justice 0245 Tort Product Liability |0463 Habeas Corpus- 17440 Other Civil or Defendant)
Q%lﬂ 950 Constitutionality of  |0290 All Other Real Property Alien Detainee Rights . 01871 IRS-Third Party 26
?/é State Statutes D465 2“‘?’ Immigration USC 7609
. ctions
)
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VIII(z). IDENTICAL CASES: Has this action been previously filed in this court and dismissed, remanded or closed? ®No [IYes
If yes, list case number(s):

VIII{(b). RELATED CASES: Have any cases been previously filed in this court that are related to the present case? (O No DIYes

If yes, list case number(s): 2:1 0-cv-08301-PSG-JC (Jarrow Formulas v. Now Health Group)

Civil cases are deemed related if a previously filed case and the present case:
(Check all boxes that apply) & A. Arise from the same or closely related transactions, happenings, or events; or
&'B. Call for determination of the same or substantially related or similar questions of law and fact; or
#C. For other reasons would entail substantial duplication of labor if heard by different juﬁges; or
I!D. Involve the same patent, trademark or copyright, and one of the factors identified above in a, b or ¢ also is present.

IX. VENUE: (When completing the following information, use an additional sheet if necessary.)

(2) List the County in this District; California County outside of this District; State if other than California; or Foreign Country, in which EACH named plaintiff resides.
O Check here if the government, its agencies or employees is 2 named plaintiff, If this box is checked, go to item (b).

County in this District:* California County outside of this District; State, if other than Catifornia; or Foreign Country

Los Angeles

(b) List the County in this District; California County outside of this District; State if other than California; or Foreign Country, in which EACH named defendant resides.
O  Check here if the government, its agencies or employees is a named defendant. If this box is checked, go to item (c).

County in this District:* California County outside of this District; State, if other than California; or Foreign Country

Los Angeles

(c) List the County in this District; California County outside of this District; State if other than Californiz; or Foreign Country, in which EACH claim arose.
Note: In land condemnation cases, use the location of the tract of land invelved.

County in this District:* California County outside of this District; State, if other than California; or Foreigh Country

Los Angeles

* Los Angeles, Orange, San Bernardino, Riverside, Ventura, Santa Barbara, or San Luis Obispo Counties

Note: In land condemnation cases, use the location of the tractaf land involved al.
X. SIGNATURE OF ATTORNEY (OR PRO PER): /; g:lb - W%—-—-’ Date January 6, 2011
Notice to Counsel/Parties: The CV-71 (JS-44) Civil Covér Sheet and the in(@mcomained herein neither replace nor supplement the filing and service of pleadings

or other papers as required by law. This form, approved by the Judicial Confere £the United States in September 1974, is required pursuant to Local Rule 3-1 is not filed
but is used by the Clerk of the Court for the purpose of statistics, venue and initiating the civil docket sheet. (For more detailed instructions, see separate instructions sheet.)

Key to Statistical codes relating to Social Security Cases:

Nature of Suit Code  Abbreviation Substantive Statement of Cause of Action

861 HIA All claims for health insurance benefits (Medicare) under Title 18, Part A, of the Social Security Act, as amended.
Also, include claims by hospitals, skilled nursing facilities, etc., for certification as providers of services under the
program. (42 U.S.C. 1935FF(b))

862 BL All claims for “Black Lung” benefits under Title 4, Part B, of the Federal Coal Mine Health and Safety Act of 1969.
(30 U.S.C. 923)

863 DIWC All claims filed by insured workers for disability insurance benefits under Title 2 of the Social Security Act, as
amended; plus all claims filed for child’s insurance benefits based on disability. (42 U.S.C. 405(g))

863 DIWW All claims filed for widows or widowers insurance benefits based on disability under Title 2 of the Social Security
Act, as amended. (42 U.S.C. 405(g))

864 SSID All claims for supplemental security income payments based upon disability filed under Title 16 of the Social Security
Act, as amended.

865 RSI All claims for retirement (old age) and survivors benefits under Title 2 of the Social Security Act, as amended. (42
US.C. ()

CV-71 (05/08) CIVIL COVER SHEET Page 20f 2
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UNITED STATES DISTRICT-COURT
CENTRAL DISTRICT OF CALIFORNIA -

CASE NUMBER

Soft Gel Technologies, Inc., , § j
PLAINTIFE(S) ﬁ Vl 1 0 1 6 ll' @ lﬁfx F LL}:‘

Jarrow Formulas, Inc., ’
SUMMONS

DEFENDANT(S).

]
<L

ORIGINA

TO: DEFENDANT(S): Jarrow F ormulas, Inc., 1824 South Robertson Boulevard, Los Angeles, California '
- 90035 -

A lawsuit has been filed against you.

Within __ 21 days after service of this summons on you (not counting the day you received it), you
must serve on the plaintiff an answer to the attached Efcomplalnt O amended complaint
[ counterclaim [J cross-claim or a motion under Rule 12 of the Federal Rules of Civil Procedure. The answer
or motion must be served on the plaintiff’s attorney, Sri K. Sankaran - , whose address is
Dorsey & Whitney LLP, 50 South 6th Street, Suite 1500, Minneapolis, MN 55402 . If you fail to do so,
judgment by default will be entered against you for the relief demanded in the complaint. You also must file

your answer or motion with the court.

| Clerk, US District Court
JAN -~ 6 201 - CHRISTOPHER POWERS
Dated: ___ : By:

Deputy Clerk -

(Seal of the Court)

[Use 60 days if the defendant is the United States or a United States agency, or is an officer or emplayee of the United States Allowed
60 days by Rule 12(a)(3)].

CV-01A (12/07) . SUMMONS




