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UNITED STATES DISTRICT court * FEB 17 Z60

EASTERM DISTEICT OF MNEW YCORK

\VERQTERC:

DRI MAEK PRODUCTE INC.,

plaintiff, POLLAK, M.J.

WILPAX INDUSTRIES, IMC. :Civil Action HNo.

R

Cefendant.,

COMPLAINT FOR PATENT INFRINGEMENT AND DEMAND FOR JURY TRIAL

Plaintiff, Dri Mark Products Inc. (hereinafter "Plaintiff"
or "Dri Mark") for its complaint against Defendant Wilpak

Industries, Inc. (“Defendant”}, alleges as follows:

NATURE OF THE ACTION

1. This ie an action for infringement of United States
Letters Patent and arises under the Patent Lawa of the United
Srateg Title 35 of the United States Code. Plaintiff is the holder
of exclusive rights under United States Letters Patent
No. 6,561,713 (the ®'713 Patent”}. Upcn infermation and belief,
Defendant has infringed, induced infringement of and contributed to
the infringement of the '713 Patent by making, using, selling

and/or offering to sell writing instruments that are used in
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accordance with the methods and specifications covered by the *713

Patent,

JURISDICTION AND VENUE

i This Court has persconal jurisdiction over Defendant by
yeazon of its residence status in this District, its transaction of
business in this District, and commission of tortious acts within
this District.

3. Subject matter jurisdiction is conferred upon this Court
pursuant to 28 U.S,.C. 81331 and §1338(a). Venue is proper in this

Court pursuant to 28 U.S5.C. §13%1 and 51400,

THE PARTIES

4. TFlaintiff Dri Mark is a New York corporation having its
principal place of busineza at 1> Barbor Park Drive, Port
Washingten, Néw York 11050.

5. Upon infermation and belief, Defendant Wilpak
Imdusgtries, .Inc. is a corporation having its principal place of

business at 244 Dukes Street, Kearny, New Jersey 07032.

THE ACTION FOR PATENT INFRINGEMENT

6. On May 13, 2003, United States Letters Patent No.
6,561,713 B2 {hereinafter "the '713 Patent") entitled TMetallic Ink
Compoaition'for Wick Type Writing Instruments” was auly and legally

{izsued to Dri Mark. & copy of the '713 Patent is attached hereteo
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ag Exhibit A and wade a part herecf. Plaintiff Dri Mark is the
cwner of exclusive rights under the '712 Patent here in suit.

7. Dri Mark hag been making wick type writing instruments
containing the patented ink composition since approximately October
1593, when an application for the parent of the 713 Patent had
been filed. The Dri Mark products covered by the ‘713 Patent have
proved to be dommercially sucocessful and valuable to Dri Mark.

E. Upcen information and belief, Defendant purchases ink and
makes and sells markers that are within the purview of the 713
Patent. |

9, On informaticon and helief, the products assenbled by the
Defendant are constructed accerding to the teachings of the patent
claims in the 713 Patent, without authority from Dri Mark., The
Defendant's actiong congtitute acta of infringement, contributory
ilnfringement and inducement of infringement of the *713 Patent in
viclation of 35 U.8.C. §27l{al, {b) and {c).

1¢. On information and belief, the Defendant has not taken
any eSteps to cease and desist from  any furtﬁer acta of
infringement. |

11. The Defendant’s actiona conatitute will£ul and
ﬂeliberate infringemeant of the 713 Patent and will continue to do
go unless endoined by this Cou;t. The Defendant’s acta of
infringement have caused and continue to cause Dri Mark ixreparable

injury, for which it has no adeguate remsdy at law.
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FRAYER FOR RELIEF

WHEREFORE, Plaintiff Dri Mark pravs as follows:
| 2. that United Ztates Letters Patent MNo. 6,561,713 B2

ke adjudged valid and enforceable;

. that Defendant be adjudged to have infringed United
States Letters Patent Mo, &,5£1,712 B2, including ocontributing to
and actively -inducing infringement of the *712 Patent;

. that the acte ¢f infringement by the Defendant he
adjudged to be willful and deliberate;

d. that Defandant be ordered o acoount for and pay to
Gri Mark.the damageg sustained by Dri Mark due to the Defendant s
infringement: of United States Letters Patent Nof &,5el,71l2 BZ, but
in no event lesgsg than a réasonable rovalty, pursuant to
35 T7.5.C. EE284 and 289;

e. that Defendant be ordered to pay pre-judgment and
post—judgment interest on the damages awardad against them;

£. that Defendant, its officersg, agents, servants,
employees and attorneys and any and all persons in active concert
or participation with them ke preliminarily and permanently
enjoined and restrained from infringing United States Letters
Fatent No. 6,561,713 B2;

0. that thig cage be adjudged an exce?tional case, and
that Dzl Mark be awarded its costs and attorney's fees pursuant to

35 U,8.C, §2858; and
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h. that the court grant such other and further relief

ag it deems just and proper under the circumstances.

DEMAND FOR TEIAL BY JURY

Dri Mark demands a trial by Jjury on all issues that are

triable by a Jury.

Dated: New York, MNew York
February 6, 2004

Q0645228 .1

Respactfully submittead,

[z ﬁosﬁow1tz gup)

Alfred RE. Fabric

Marce A. Lieberstein

GETRCLENZ, FABRER, SERE SOFFEN, LLP
1180 Awvenue of the Amexr'icas

New York, MNew York 10036-8403

Tel.,: (212 3I82-0700

Littorneys for Plaintiff
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clpes wash away easily, they do not provide bonding 1o 1he
aluminem pigments and ane more of seowline as described
in TLE, Pat, Mo, 4,604,154,

This invention wilizes & peomangt and Seani-petmia ol
apaque metallic ink, which may display Irilescent oualitics
elepending on the sucface written an—lack ar while,

Lot Gutires and wivantages of fhe prosenl fovention
will beeoma sppacent from the [ollowing descriplion ol e
Inventian which refes to the sccompanying drwings.

BRILLE BESCRIPIION O FIIE DRAWINGS

V6. 1 disgrarmmaticaliy illustrates & eomventional wadve
aciion ink dispensing welting implement,

CIG. 2 dlbesleates = comventional, wick-siple wiitlng
implerngit.

DETALED DESCRIFFLGN OF 'LH
INVENTION

Itz presend imecation illusicates dhe consideraile euse and
ssvenienge of an b sysiem o a sioouple wisk Type writing
Instrument (TG, 2, conmaeet wihe amploxiny of comeen.
tiarnal vabve-aclion magers (FICL 13 (hat arc currently waed
tor alefiver anotaltic inks,

‘Tiris inveulion s agcomplished by prodeiding AN ageous
ang-phast ink compositivn having @ viscosity of 5 ]
eps al 257 Celsing wittk a pE of 7.5 10 8.5 suitable for osg i
a wiek-style wrilimg instrument witll o porous orlobed (e
nelr.

Thiis fnk systein camalns sa alumicom pigmented disper-

glon al oo greater padicls size thao ahowt 12 microns, & ©

sub-micron pigmentad cobored aguecus dispersion ta ingpart
adint il contrBate W peomanency, an wruli-se L Hng sgen o
Lozp aluminuem pacdicles Fooam sertling oul, and a1 hipdsr Lo
[t the aluminum pigerents ogether and oo imprart
adhesion, watcr eesislunes, gloss, aad pRerrancey Lo oiffers
am surlaees,

In widitian 1o the Farcgeing imporianl iapredicnts, tis ink
syslent may contain olher aduiives ineloding a pressovative,
a seelictul b reduee surlive-teosion, 4 eI adjuster in
fern ol an amine, and a theclopy mudifer such as 2 stanch
ar clay.

Az woted before, ooe ol dhe jopornl wspecte of e
preseal mvention Is the panicls size of dhe ahnuinom
piements. I ihe panicle st is oo lacge, greater o 12
micrens, they will not flow throwgh the pailvarays of the filler
and b, ‘This is ens of the miin reasonz wy metgllic inky
e been confined to he used ooy in valve markers (F1Ck
13, which i3 easenually & free-llowing systoan, and 1ha
PUMpRE 3tion anparld pressure on the Alnminom particles
farcing, them through U oil.

The prosent Inveation solves the problem by using o
carpflly manitored paclicle size alwaninue dispersion,
along wilh & customized filler of bigh density will frLany
patbrways, aed & highly poseus srivoiod fber oil with Ty
citunnels.

The alwminwn ukes are dispersed fndtially i waler 2o
bindue ol stieeh with e pI1edinsied aywhurs betwesn 4.0
aml 20 This peeyets the build up ol bylogen gas, which
Bs w notorious and danperous probilem associated with abu-
muEng pigmnks. The finished ink systoem is adjustod 1o o pil
al 7.5 1o 8.3, Lhis is i sosuee Wis probiem does ot oeeur,

“The cligpersion uscil in the present imnention is of the e
Stapa Mydeolae AW Trom Lokl aod Boio Mario e
Liekar The amount aeeded 10 impacl a metallie Jook wurias
frain abowl L0% 19 235 by weight depending upoo g
desiecd inensity of the eolor,

P

a8

a5

&

=

T

LX

F:|

Iv B wery enesting 10 node 1lat oo Lok suefaces, the
pigmented codar amd the alumiom pigments bond together
bee Ssanprart 2 wnifos i metnllic Line. O whits paper, the calar
i% stparated from the metallic fakes showing = Koo hat is
lintezl i eelor and flecked with slamimun o tmpart & sk
APpLArELLC,

The aloming dispersionz of e prescnl nvention e
very stalile at lemperastures of 100° F 1o 125° 17 and do oot
tlry up easily, This cominibutes 1o the Jong shell life of the
ratker. Thi ink ayseen s more stable bocause siarch which
bl the sluminem flakes in the dispeesion has even more
colwsien with Lhe marke: kinder of the system thecelyy
cantribuling w il slaying in soletion sl kecping the alu-
wairnm fakes swspendet which, of coutse, provides an
anli-selling et

The bindsr in he present invontion is 2o acevlic rosio
soluticn af abont 40%: w 565 20lids, Thiz binder focms 2
elear Bl o rocm tenperature on drying. 1t is resistant ta
whaler and adberes well 10 moslsurtaces. The pH is belwoeen
TS5 amd 8.5, The viscosity s 100 to 150 vps e the glass
teansitiom temperaluce Le, “CHE The binder naust be e o
leew o Blm a1 woow wmiperoture, This iz the wily way e
alumimoe Nakes will bond o wriling sufaces on dryiny,.-
Typical resing of 1his tpe include GA-1SH from M, T
Goedrieh and Tonend 337 from 8, C. Inhnson,

blamy oller podywess will eoms o mind of Lose skitied
i the art e e is wacd al about 1095 ta 259 by wreight
dopending an the desired waislznce praporlics.

The plgrented colared dispension ig of grea IO e
sinew Wis dispeasion imparts the desired color to the overad]
rctallic imk gystem and makes it pleasing w the eye, The
Presentl vention wilines o disporsien of about 35% 1o 15'%
slizls, pdL B0 o 0, anil viscosity of 100 1o 150 cps al 25°
o The plaments are prounded in am erylie bioder or
stefaclant 108 parlicls sdes leas than 0.5 ouicesm Lhancing
thede bonding abilly 0 e alvminum pigments. Commen
lispe ngiuna wsedl in L dnvention inclcde Honcosperse solors
Irow Meugotech and Acroverss colors rom Peon Calor A
peecentags of 106 w 2066 by weipht is nsed depernding on
the desited color iolensiiy,

Thee anti-settling agent sdditive is of pacticu [ hnportance
beeswse of the alumimun Nakes ceadingss to sewle put, The
fondely chaeprd sitca an the additive bood Themsehees 10 ke
aluminum Nakes suspending them io sofulions for exleded
Periodls and keeping shewe tphtly adlored to e sudaoss of
the eolored pigrments, This enszes that the ink traveling
doren. the pelyester filler i the il 2 omto e Teriting
sueluecs f aelallized. Witheut the auliseniling aen, the
aldrinum #akes would scpmato vory quickly fronr the
eclored pigamcnts, The reswliiog system will be one that
writes very non-usiform by, with colored lincs Appeating
will na metallic appearance. The anti-setiling amenl utilized
i Ahis invention G donie i owtwee and denived from o
pelyearboxylic seid. Examples ure ploalic avid, adipie aoic
el lei-medablie acid. A percontagy of 02585 10 L.5% by
weight is utilized, an cxaripls of Hes agont i BY K108 [rom
Ik Chomie.

A humgilant & owdligsd in this fovention to Leep b
liished! weitiog, instrioent feom aloying, el oo sxleonde)
slorage ju waren and I conditions. Polyglycols are
articularly aclept i these applications, allhonph glycerin
may 1 ulibized, This nvention uses Polyelyeols of maleen-
lar watght of 200 10 723 a1 aboul 59% to 1% by wreiyrh.
Lamprles are Cachownx 400 aocl Carbowss F0 distibuied
v Lricle Chamicals.

Wille many warer based ink sysieims e surface tension is
weiy higa. A sucfaclact helps reduce this progenly so Ui
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sebeeted from a pravp o elass af acrylic vesin soluions hat
have 2 L. 07 16 o M, MEIT “C<25%C 8 visgosity of
abioul 30 cps 1o 150 ¢ps, aod o solid content of abom 400
o 30%.
Althowph the prosenl jovention has boen deserilzal in
relation ta padiculsr emhodiments thereof, many other
varialions and modilications and other wscs will become
dpparunt to these skalled in the art. It is preforned, thecefooe,
that the present invention be imdted oof by Lhe specific
discloswre berein, bt only by the sppended claims.
What iz claienwl is:
L A weiting instrument, somprising;
4 fibrons ceserveic with passapeveays deflned therein angd
A porerus kily with chanocls allowine passape of a0 ink
Lhsrel ot

v ok Corrmulniien in dhe fibTous cesecvodr, the ink foo
mulation imcloding i color pigamenied dispersion and &
melallic dispersion; and

the nih Being in contact with the filrous rescremr and

buing able o absorl 1he melallic dispersion salcly by
capillacy action and the ink formulation being formu-
lated to peanin the metalliz dispersion 1o pass theowgh
W filxpoua rescrvoir passapeways und the chanacls in
the mib wilhen clogging er blocking the passagewrays
wod e chanoe)s.

2. The weiliog insteument of claim 1, includiag;

an anti-geftliug ayent ko keep the metallic pacicles

SUApR NS00,
2 hwnectant; andl

saitl color pigmcnted dispersion having a sub-mliceon

pariicls sizc,

3. The writing instumese of elaim 2, wherein the metallie
dispeisian eomprises 40 aluminumepigmented water-basced
dispaision whose panicle size ie 0o grealer than 12 mierens
mnade fooms beiubl leafipg aluminum Lades.

4. 'Ll writing mstrument of claim 3, wherein sid alu-
minum flakes arc dispersed 1n a mcdinm of starcl and walee
e prevenl setling and a pEl ol 80 snd 8.5 to provent
Nyelecgpen gas bukld wp and is 2talbe a0 100F 17 1o 125° L oso
A5 90 [rovent deying out af the writiep jnstewnent.

5 't writing sostoenent af claim 2, wheoeln sail ok,
lormulutien inclules, as an aodi-sefling agenl bastal cooa

i

8

lower malscolac weisht, nosauzaied polycichorylic acid
willl jonic activity that will bond wilh dlumioum pipmenls
and keep them in suspersion for cxtendsd periods in g joar
wisensily ink swsicim,

6. The writing instumenl of claim 2, wherain suid anti-
serlling agent joccesscs color alrengih and peovents hard
setling of dhe metalliz dispersion,

T Tl wiriling ietrument of claim 2, whorcin said ok
ferrmalntézn wilizes 1 huneclam chosen from a groop of

v polyglyeal of modeewtar woight 400 w 1025,

5

B The weiling instrumend of Saim 2, whoredn said ink
Fanmutation includes a plt adjuster in the form of 4 base
capahle ol slabilizing 221 formdation do a pIl of 3.0 0 8.5,

% '1Re wiiking inalrument of claln 2, wherein said fiheons
resovioir B3 made of polyester Ul is tghily bomlel In a
wrapped polypropylene skin and tbe reservoir s in contact
with the ot which is 2 moli-charme] highly pocous oricnted
fibcr nib said inle Fwlation kaviog a viscosity of 5 cps 1o

2y 10eps ak 257 ., o snrface wnsion of less than 40 dynusiom

[

5

&l

al 25° CaplLabont 70w 8.5 aapable of making permapent
o stnipermenent nelallic lovs on hlack and white so-
Tagus,

10 The weiting ingtmment of claim 2, whercdn said
wriling insiremcnt is capable of making gemi-pennancn]
aparue metallic lincg o haean skin and muils tha are
veaghable with sozp and watcn

1. A writing instrarmenl, comprising:

anan valve-aciion baceek with an opeoing that is elosed off

bw & fiber oils

a fibrous ceservait in plysicat coalact with the pik;

an ink formulation in the fibeous resereair, dhe inle tie-

mulation ceolaining o melsllic pigmenled dispetsion of
nel preater pariicle siee than about 12 ewdcroms, a
pigawnted dispersion 1o inpad a o, and & binder; e
ink Tamsulation Aowing o e nily solely by capillary
gl

L2 The wiriting insicument of claim 11, Tuciher inclodiog

oz preservealive, & swefuctasl o reduce sugface-tonsion, wnd 3

eIl adjuster.




