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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 10-CV-02424-WYD-BNB
Randall S. Asher, D.D.S., M.S.,

Plaintiff,

b &5

Philips Oral Healthcare, Inc.,
a Washington corporation,

Defendant.

AMENDED COMPLAINT AND JURY DEMAND

COMES NOW the Plaintiff, Randall S. Asher, D.D.S., M.S., by and through his counsel,
Erik G. Fischer, P.C., asserts the following Amended Complaint against the above-named
Defendant, stating as follows:

JURISDICTION AND VENUE

1. Plaintiff, Randall S. Asher, D.D.S., M.S., is an individual residing in Highlands
Ranch, Colorado, and engaging in the practice of dentistry in Englewood, Colorado.

2. Defendant, Philips Oral Healthcare, Inc., is incorporated in the State of
Washington and, upon information and belief, has its United States headquarters and principal
place of business at 35301 SE Center Street, Snoqualmie, Washington.

3 Defendant, and/or through its agents, subsidiaries and affiliates, upon information
and belief, have had employees as well as a regular and established places of business and have
conducted business in the state of Colorado in the past and continue to do so. Defendant has also

committed acts of infringement in the state of Colorado.
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4, This Court has jurisdiction over this civil action pursuant to 28 U.S.C. § 1331, 28
U.S.C. § 1332 and 28 U.S.C. § 1338.

5% Venue is appropriate in this District pursuant to 28 U.S.C. § 1391 and 28 U.S.C.
§1400 since the Defendant has committed acts of infringement and conducted business in the
State of Colorado and this judicial district.

GENERAL ALLEGATIONS

6. Plaintiff created, designed and invented a plaque removing toothbrush and was
issued United States Patent No. 5,735,011 on or about April 7, 1998 (“Plaintiff’s Patent”). A
copy of Plaintiff's Patent is attached hereto as “Exhibit 1" and incbrporated herein.
Oversimplified, the primary purpose of Plaintiff's Patent was to create a better toothbrush that
removes plaque by adding one or more plaque removing members (preferably composed of a
mixture of an elastomeric component and an abrasive component) placed among the
conventional toothbrush bristles.

T Defendant, itself and through its respective divisions, subsidiaries and/or agents
is engaged, inter alia, in the business of manufacturing, marketing, distributing and selling
toothbrushes, which Defendant has purportedly trademarked in some fashion.

FIRST CLAIM FOR RELIEF

Patent Infringement
8. Plaintiff incorporates and restates the foregoing allegations as set forth above as
though fully set forth herein.
0. Since at least 2007, Defendant, and/or its agents, were manufacturing,

distributing, marketing and selling the Philips Sonicare “HydroClean™ Toothbrush (Item No.

o]
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7502000988), via its distribution channels throughout various portions of the United States,
including in the state of Colorado.

10.  The Philips Sonicare HydroClean Toothbrush implements “plaque removing
members” placed among the toothbrush bristles. The “plaque removing members” are composed
of an elastomeric component and an abrasive component.

11.  The Philips Sonicare HydroClean Toothbrush is literally the same and/or similar
and/or equivalent in design, use and/or effect to Plaintiff’s Patent.

12.  Despite being put on notice of the infringement, Defendant continues to make,
distribute, advertise, market and sell the Philips Sonicare HydroClean Toothbrush that infringes
upon Plaintiff’s Patent.

13.  Defendant is infringing upon Plaintiff's Patent by, inter alia, manufacturing,
distributing, advertising, marketing and selling the Philips Sonicare HydroClean Toothbrush.
Such infringement is deliberate, willful, intentional and with full knowledge of the existence and
validity of Plaintiff’s Patent.

14.  Upon information and belief, Defendant has been infringing upon Plaintiff’s
Patent since at least 2007. Defendant’s infringement continues to date and will continue unless
Defendant is enjoined by the Court.

I5. As a direct and proximate result of Defendant’s actions, Plaintiff has suffered

damages in the state of Colorado in an amount to be ascertained but in excess of $75,000.00.
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SECOND CLAIM FOR RELIEF

Injunction

16.  Plaintiff incorporates and restates the allegations set forth above as though fully
set forth herein.

17.  As a direct and proximate result of Defendant’s actions of infringing upon
Plaintiff’s Patent, Plaintiff has suffered, and will continue to suffer, irreparable harm.

18.  Plaintiff has no adequate remedy at law if Defendant continues to infringe
upon Plaintiff’s Patent.

19. Plaintiff has suffered, and will continue to suffer, irreparable harm and damage
unless preliminary and final injunctions are issued enjoining Defendant from infringing upon
Plaintiff’s Patent.

20.  Plaintiff will likely prevail on the merits of this case at trial.

WHEREFORE, Plaintiff prays for judgment against Defendant as follows:

A. Adjudging that Plaintiff's Patent has been infringed upon by Defendant;

B. Awarding Plaintiff a preliminary and permanent final injunction against the

continued infringements;

(8 Ordering an accounting of Defendant’s sales, profits, cost of goods sold and other
relevant financial information as it relates to Defendant’s toothbrushes as
specified in this Amended Complaint;

D. Awarding Plaintiff damages against Defendant in an amount adequate to

compensate Plaintiff for Defendant’s infringement, and not less than amount of a
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reasonable royalty, together with interest and costs, in an amount to be

ascertained but in excess of seventy-five thousand dollars ($75,000.00);

E. Awarding Plaintiff an additional sum on account of the willful, intentional and

deliberate character of Defendant’s infringing acts pursuant to 35 U.S.C. 284,

F. Awarding Plaintiff reasonable attorney fees and costs against Defendant; and

G. Granting Plaintiff all other legal and equitable relief for which Plaintiff is entitled.

PLAINTIFF DEMANDS A JURY OF 12.

Dated this 23rd day of February, 2011. V

NAME AND ADDRESS OF PLAINTIFF:
Randal S. Asher, D.D.S., M.S.

50 Falcon Hills Drive

Highlands Ranch, CO 80126

s/ Erik G. Fischer

Erik G. Fischer

Erik G. Fischer, P.C.

125 South Howes, Suite 900

Fort Collins, CO 80521

Telephone: 970/482-4710

Facsimile: 970/482-4729

Email: efischer@fischerandfischerlaw.com
Co-counsel for Plaintiff

s/ William W. Cochran
William W. Cochran

Cochran Freund & Young LLC
2026 Caribou Drive, Suite 201
Fort Collins, CO 80525
Telephone: 970-492-1100
Facsimile: 970-492-1101
Email: billc@patentlegal.com
Co-counsel for Plaintiff
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5,735,011

1
PLAQUE REMOVING TOOTHBRUSH

FIELD OF THE INVENTION

This invention relates generally to toothbrushes for the
cleaning of human teeth and relates specifically to a tooth-
brush for the cleaning of human teeth that is provided with
special plaque removing propeties.

BACKGROUND OF THE INVENTION

Convention toothbrushes using a plurality of spaced apart
tufts of bristles have been used for ages in the cleaning of
human teeth. The bristles have been formed from various
materials that have been classified from hard to soft. How-
ever classified, a bristle remains a bristle. Several attempts
have been made to improve these conveational tooth-
brushes. U.S. Pat. Nos. 3.103,027 and 3.230.562 disclosc
toothbrushes having conventional bristles with a plurality of
gum massaging tips or wedges interspersed therewith. uU.s.
Pat. No. 4,571,768 discloses a toothbrush having conven-
tional bristles and a plurality of resilient projecting elements
interspersed therewith. Bach projecting element compriscs &
hollow silicons rubber tube having one closed end with a
magnet adjacent to the closed end and a thin synthetic resin
picce is inserted into the hollow tube to improve the strength
and resiliency thereof against bending. U.S. Pat. No. 5,040,
260 discloses a toothbrush having a plurality of projections
each formed from a thermoplastic clastomer. The innex
Fojucﬁmmmumdqﬁnmmm&eecndsmmf
of a beveled configuration. The outer projections have a
conical configuration having a tip as the free ead. U.S. Pat.
No. 3.985.147 discloses-an implement for removing stains
and plaque from teeth and has a wheel formed from 2
hardened rubber, plastic or similar material with an abrasive
imaterial, such as Carborundum particles, pamice ar the like
embedded thercin. As far as applicant is aware of. none of
the above-described patented toothbrushes have been com-

mercially successful.
' BRIEF DESCRIPTION OF THE INVENTION

“This inveation provides a toothbrush for the cleaning of
human tecth and removing the plaque therefrom wherein a
Mucmmoﬁngwnb«wmnﬁmmuchmmbd
by a plurality of conventional bristics, all of which project
outwardly from a suppart portion of a conventional tooth-
brush handle.

In a preferred embodiment of the inveation, a conven-
tional tootbbrush handle has a support portion having a
plwﬂﬂyofspméqnltuﬁsdwwmﬂmlhisﬂc&
formed from natural or synthetic materials, secured in and
projecting outwardly from the support portion. At least one
Memmmm.p&muym«mﬂaquc
removing members, is secured to and projects outwardly

portion. Bach plaque removing member is
surrounded by a plurality of the spaced apart tufts of
conventional bristles. Each plaque removing member is
formed from a mixture of an clastomeric material, such as a
silicone rubber, a thermoplastic elastomer or other materials
having similar characteristics, and particles of an abrasive
mmm”pm«mmwswm_m
characteristics. The conventional bristles in the plurality of
spaudapmmﬂspmfmblymcndoumudlymme
suppmporﬁontwadisuneegrumﬁumﬂwdistwccmal
&cphqucmwalmanberamunbmpmjed&mlﬁc
support portion.
haptefmed&mbodimmtofﬂwimcmim.thcnﬁoin
the mixture from which the plaquc removing member is
formed is between about 5.0 and 20.0 parts of the clasto-
meric material to L0 part of the abrasive material by
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volume. Also, the elastomeric material preferably is a sili-
cone rubber such as that marketed by Macklanburg-Duncan
under the trade designation SILICONE 100% Silicone Rub-
ber Sealant and the abrasive material preferably comprises
particles of pumice such as those marketed by HENRY
SCHEIN under the trade designation flour, fine or medium.
The plaque removing member may be formed by mixing the
above-described preferred materials in a blender and then
pressed into a mold and allowed to cure. However. since the
wear of the plaque removal member or members Is minimal,
it may only be necessary to embed the abrasive materials
into the exposed outer portion of the plaque removing
member or members.

Each plague removing member has a transverse cross-
sectional arca that is substantially larger than the transverse
cross-sectional area of a tuft of the conventional bristles.
Also, each plaque removing member preferably comprises a
base portion secured to the support portion and a plurality of
spaced apart projections extending outwardly from the base
portion, which projections are preferably four in number.
The outer surface of the combined projections preferably has
a central portion recessed inwardly from as outer rim
portion. The outer surface of each projection preferably has
a plurality of crevices formed therein and some of the
crevices may have a connecting portion. The longitudinal
length of each projection may vary betweea about onc-
quarter of the overall length of the plaque removing member
to about three-quarters of the overall length of the plaque
removing member.

BRIEF DESCRIPTION OF THE DRAWINGS

Hlustrative and presently preferred embodimeats of the
;:hvmlion are illustrated in the accompanying drawing in

ich:

FIG. 11is a top plan view of a toothbrush of this invention;

FIG. 2 is a side clevational view of FIG. 1 with parts
removed; :

FIG. 3 is an enlarged top plan view of a portion of FIG.
L

FIG. 4 is an cnlarged side elevational view of a plaque
removing member of this invention;

FIG. 5 is an enlarged side clevational view with parts
removed of a partion of FIG. 1 of one preferred embodiment
of the invention; and

FIG. 6 is an enlarged side clevational view with parts
removed of a portion of FIG. 1 of another preferred embodi-
meant of the invention.

DETAILED DESCRIFTION OF THE
INVENTION

In FIGS. 1 and 2, there is disclosed a toothbrush 2 of this
invention which has a handle portion 4 and a support portion
6 formed from conventional materials. A plurality of tufts 8
of bristles formed from conventional materials are secured
to and project outwardly from the support portion 6 and are
in a spaced apart relationship.

At least one and preferably two or more plague removing
members 20 have a base portion 22 which is secured to and
projects outwardly from the support portion 6 and arc cach
located to be surrounded by a plurality of the plurality of
tufts 8 of bristles. Bach plague removing member 20 has a
plurality of spaced apart projections 24 which are integral
with and extend outwardly form the base portion 22. A
groove 26 scparales onc projection 24 from another projec-
tion 24. Each projection 24 has a longitudinal length in the
ratio of about 0.25 and 0.75 of the length of the plaque
removing member 20 that extends from the support portion
6. Each projection 24 has an outer surface 28 which. when
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3

the four illustrated projections 24 are considered, has a
central portion 34 that is recessed inwardly from an outer
fim 32. The outer surface of each projection 24 has a
plurality of crevices 34. FIG. 3. formed therein.

Ewh;iaquemmovingmcmbcrnispmfersblyfmd
from a mixture of a elastomeric material and an abrasive
material. The clastomeric material preferably comprises a
silicone rubber or a thermoplastic elastomer such as those
described in U.S. Pat. No. 5.040.260. The abrasive material
preferably compri particles of pumice or Carborundum
such as those described sbove in U.S. Patent No. 3,985.147.
The ratio of the clastomeric material and the abrasive
material, when the elastomeric material is a silicone rubber
marketed by Macklanburg-Duncan and the abrasive material
ispumiccmarkdodbyHENi{YSCHElNundumcm:

on flour, is preferably in the range of between about
5.0 and 20.0 parts of the elastomeric material by volume to
1.0putoflheattasivcmatcrialbyvohmcmdmfmbly
comprises 10.0 parts of the elastomeric material by volume
tol.Opmiofﬂaeshmsivemmiaibyvolum.'mefacgoing
ratios arc based on the
material and the abrasive material are mixed together so that
mcpuﬁdaofunmdwmawmgmﬂycmly
Mmhmmmwdaﬂwmshmmc
plaquercmwingmat:ﬁnlkmbjeﬁmmimﬂwm.hmy
hepossibbwcmbedfmquanﬂﬁcsofthcparﬂdesofme
abrasive material into the outer surface portions of the
plxquemmﬁngmmbamamnmﬁuwhmdgmsof
the user while retaining the benefit of the mixture.

The toothbrush of this invention is used in a conveational
nnnna.Aﬂerappiyingtooﬁ.pﬂs(c.thcwdhbmshismved
over the teeth while applying pressurc thereto. The projec-
tlonsmwemyfmmwﬁoﬂwrandmnmawidcaﬂm
area of each tooth. Each projection provide a wiping action
on cach tooth that combines with the abrasive particles to
amlhephwconmmsmmcpmjodionsm
Wapﬂt&ﬂsyovidﬁopenhssfa'mcmmvddﬁw
Mueﬁomd:cdnningmlbcm:cofﬂ:cmixmof
the clastomeric material and the particles of the abrasive
material in the plaque removing member is such that the
puﬁdesofmcmdvemwdalhﬂenodckwiousd‘cd
on the teeth. While the illustrated shape of the plaque
mmummmm&mmm
of other configurations.

k is contemplated that the inventive concepts herein

i otherwise embodicd and it is
intended that the appended claims be construed to include
alternative embodiments of the invention except insofar as

limited by the prior art.

What is claimed is:

1. A toothbrush having a plurality of bristles supported on
and projecting outw from a support portion of a con-

veational toothbrush handle in a spaced apart relationship
which bristles are formed from conventional relatively hard
materials comprising:
at lesst one plaque removing member supported on and
projecting outwardly from said suppost portion;
said at least one plaque removing member surrounded by
a plurality of said plurality of bristies;
sidummphqnemwingumnbubdngfmmcd
from a mixture of relatively soft elastomeric material
and particles of an abrasive material
2. A toothbrush as in claim 1 wherein:
said at least one plaque removing member comprises 2
of plaque removing members.
3. A toothbrush as in claim 1 wherein:
said plurality of bristles project outwardly from said
support for a distance than the distance
said at least one plaque removing member projects
from said support portion.

whercin the elastomeric 5,
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4. A toothbrush as in claim 3 wherein:

said mixture comprises between about 5.0 and 20.0 parts
of said elastomeric matesial by volume to 1.0 part of
said particles of an abrasive material by volume.

5. A toothbrush as in claim 4 wherein:

said thermoplastic elastomer is a silicone rubber; and

said abrasive material is pumice.

6. A toothbrush as in claim 3 wherein:

said mixture comprises about 10.0 parts of said clasto-
meric material by volume to 1.0 part of said pasticles of
an abrasive material by volume.

7. A toothbrush as in claim 6 wherein:

said clastomeric material is a silicone rubber.

8. A toothbrush as in claim 1 wherein:

said plurality of bristles comprises a plurality of spaced
apart tufts of bristles with cach tuft having a plurality
of bristles each formed from a relatively hard material.

9. A toothbrush as in claim 8 wherein said at least one

plaque removing member comprises:

a base portion secured to said support and projecting
outwardly from said suppost; and

a plurality of spaced apart projections outwardly extend-
ing outwardly from said base portion.

10. A toothbrush as in claim 9 wherein:

each of said projections having a transverse cross-
sectional area substantially than the cross-
sectional area of onc of said plurality of bristles.

11. A toothbrush as in claim 10 whercin:

said at least one plaque removing member comprises a
plurality of plaque removing members.

12. A toothbrush as in claim 11 wherein:

said plurality of bristles projecting outwardly from said
suppmudisumgmmthcdistamuehofsaid
plurality of plaque removing members project out-
wardly from said support.

13. A toothbrush as in claim 12 and further comprising:

cach of said projection having an outer surface; and

saidmt_a'smﬁaochaﬂnglmdmfomd

therein.

14. A toothbrush as in claim 9 and further comprising:

cach of said projections having an outer surface; and

said outer surface having a plurality of crevices formed

15. A toothbrush as in claim 9 wherein:

said at least one plaque removing member comprises 2
plurality of plaque removing members.

16. A toothbrush as in claim 15 wherein:

said mixhire comprises between about 5.0 and 20.0 parts
of said clastomeric material by volume to 1.0 part of
said abrasive material by volume.

17. A toothbrush as in claim 15 wherein:

said mixture c¢ about 10.0 parts of said elasto-
mesic material by volume to 1.0 part of said abrasive
material by volume.

18. A toothbrush as in claim 17 wherein:

said elastomeric material comprises a thermoplastic elas-
tomer.

19. A toothbrush as in claim 17 and further comprising:

each of said projections having an outer surface; and

said outer surface having a plurality of crevices formed

20. A toothbrush as in claim 17 wherein:

said thermoplastic elastomer is a silicone rubber; and

said sbrasive material is pumice.



