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UNITED STATES DISTRICT COURT 0] C0VR1T
DISTRICT OF CONNHCTICUT .. |7 "%«
; !
|
APPLERA CORPORATION
Plaintiff, ;
v. FIHST AMENDED FOMPLAINT
BIO-RAD LABORATORIES, INC. (R |
and J ury Trigl Deganded
MJ RESEAR . 1
JRESEARCH, INC CIVIL FILE NO, 3:04{0V-0188 1-RNC
and
STRATAGENE CORPORATION

Defendants.

Plaintiff Applera Corporation (“Applera”),;
Laboratories, Inc. (“Bio-Rad”), MJ Research In{
Corporation (*“‘Stratagene™), states and alleges as foli

PARTIES

1. Applera is a Delaware corporation thaint ha# a pringipal glace of b:*usimess in

Norwalk, Connecticut. Applied Biosystems is a;
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nplairg againstf Bio+

Applera. | Applied

Rad

$natag;ene




J .
Case 3:04-cv-01881)RNC Document 51 Filed §2/10/05 Page 2

Biosystems develops innovative products and jervices for life| science: research,
pharmaceutical research and development, and agliiculture. It Is a racognizec;l leé;d
developing instrumentation for DNA analysis, gene% expression gnalysjs, genot&ping,
proteomics, among other things. Applied Biosystejr hs pioneered the developmiant of
time PCR (polymerase chain reaction) instrunitentation, enabling high-t?nrohghput

analysis of DNA and RNA. This technology is pjaying a centtal roje in thc‘imojle(:

biology revolution by enabling highly sensitive detdiﬂiorl and/or fuantffication 6f specific

genomic sequences for a variety of purposes, induding acaddmic

drug discovery, and clinical diagnostics (e.g., to deté Ct e#ﬂy-stags HIV)).

2, Bio-Rad Laboratories, Inc. is a Delaii) fare| corporation

place of business in Hercules, California. Bio-Rzﬁiﬂ is} on infdrmatjon and lipeliéf,

ultimate parent of MJ Research. _
|

3. MIJ Research is, on information and beﬂief,ia Massachusekts ‘corpoitatiq)n that

has a principal place of business in Reno, Nevada.

4. Stratagene is, on information and beli,fcf, a|Delawale corporation ithat h

principal place of business in La Jolla, California.

5. Bio-Rad, MJ Research and Stratagene provid¢ tools to the clinical

diagnostics and life science research markets.
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JURISDICTION AN]ji VE:\TUE

6. This is an action for patent infringeni pnt F#rising under

the United States, 35 U.S.C. § 1 et seq. This is alsoi hn action for
regarding anticipated patent infringement under the% Patelnt Laws|of th¢ United States
the Declaratory Judgment Act, 28 U.S.C. § 22(j_l[l.

jurisdiction under 28 U.S.C. §§ 1331, 1338(a), 2201ijind 2202,

7. This Court, on information and beli,

; i
defendants. All defendants, on information and b{ilief,i have sqld in]
into this district, and continue to service and support: ssuc];ﬁ equipment ix
8. This Court has personal jurisdiction oiuler Bio-Rad jt leag

reasons that Bio-Rad has appointed an agent for sfﬁrvioie of pracess In this diistriq:t,

that Bio-Rad offers infringing products for sale i1b
Internet web site.

9. This Court has personal jurisdictiorui

additional reasons that MJ Research has purposef;i 1y

asserting claims against plaintiff in this Court, and MJ Researchis welb site, acéessﬁb

customers in Connecticut, contains product desgript)

intended to create commercial interest in MJ Researﬂh

oveir MJ Rpesear
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10.
additional reason that Stratagene offers infringiné

Connecticut on its Internet web site.

11.  Venue in this district is proper under j-& U.!b.C. §§
THE ‘934 PATENT |

12.  Applera owns all right, title and ilitere{st in Ui

6,814,934 (“the ‘934 Patent”), which duly issued o

mn full force and effect.

13.  The ‘934 Patent is directed to an instEmee

real time PCR.

INFRINGING CONDUCT OF MJ RE§EARCH AND BJO-RAD

14.  MJ Research has been making, using, §

i
]
i
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pr&ducts for sal

November
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instruments for real time PCR detection, inc:I
|
Fluorescence Detection System (consisting of a ]t

Opticon detector), the DNA Engine Opticon 2 Fluoﬂldsccf?rlce Dete

of a DNA Engine thermal cycler and an Optic‘(

Fluorescence Detection System (consisting of a || DNA:L Enging thet

Chromo 4 detector) in the U.S. and in foreign count{dﬁes. ‘ These o
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detectors of the Opticon, Opticon 2 and Chromo s4 in

Complaint as the Opticon, Opticon 2 and Chroﬁ
instruments and detectors are referred to as the “infrEin

15.

use with the DNA Engine thermal cycler. They in’&¢gra

The Opticon, Opticon 2 and Chromo 4|

cycler, enabling the user to perform real time PCR. .

4 detectors are not staple articles or commodities ¢f cdpmmerca suitgble for substa)

noninfringing use. MJ Research, through at least|

actively induces its customers to combine the DNA
Opticon, Opticon 2 or Chromo 4 detectors. In st
customers to purchase a complete Opticon, Opticoﬂfu
cases, it induces its customers to upgrade their exié#ing
purchasing an Opticon, Opticon 2 or Chromo 4 dej‘lbct#r. MJ R
service package to connect the Opticon, Opticon :
Engine thermal cyclers at the customers” places of bétlSin%ss.

16. MJ Research also sells reaction gmixprres sp

performing real time PCR with the infringing MJ ‘éinstr{.lments.
i
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the DyNAmo Hot Start SYBR Green qPCR kit, f¢

reaction mixtures designed for performing real |

instruments, induces its customers to use the infringﬁ

17.  Prior to this litigation, MJ Research ijvas

U.S. patent application resulting in issuance of the§
U.S. patent application related to devices for perfonl;

18.  On information and belief, MJ Reseai
apprehension of suit in the U.S. for infringing the |‘
selling, and offering to sell the Opticon, Opticoﬂfll

Opticon, Opticon 2 and Chromo 4 detectors, andi

time PCR with the infringing MJ instruments.

19.  On information and belief, notwithstzimdin

application that resulted in the issuance of the ‘934?]#
refrain from activities directed toward making, u$i
Opticon, Opticon 2 and Chromo 4 instruments, thF
detectors, and reaction mixtures specifically design%

such instruments.

I ex
Hma

hg N

ing
Ch 1

P34

2/19{(} Page 6

ample.

PCR with

aware df the

934 Patent,

real tim¢

las, or should

0mo

2 and Chn

eac?ion mixtures

Paqent, M]

ng,. selling,

Opticon, C

il foik performing feal time PCR

MJ R

AJ instrumentd.

and Yas aware that

s PCH.

Patent by mahufacturing, us

knowledge of the pg
Resedrch has refuse
or o

pticop 2 and Chron

bf 19

psearch, by sel

he infrihgitjg

thave, a reason

4 instruments,

for practicing

fering to sell,

[prosecution of

\ling

MJ

the

this

able
iing,
the

real

itent
d to

the
o 4

with




Case 3:04-cv-01£@}}RNC Document 51  Filed {

20.  An actual controversy exists betwe%m Applera
whether the Opticon, Opticon 2 and Chromo 4 instjiume:nts, the

Chromo 4 detectors, and reaction mixtures speciﬁcai:lly diesigned

PCR with the infringing MJ instruments, infringei
inducement, or by contribution.
!

21.  Bio-Rad has been making, using, sell

g

for real time PCR detection, including the iC}l}

instrument (collectively the “infringing Bio-Rad insiiruments”) 1t

countries.

22.  The iCycler iQ instrument consists of Ea Bidﬁ-Rad iC

a Bio-Rad iCycler iQ Real-Time PCR Detection|

system”). The iCycler iQ detection system is especil_ally

thermal cycler. It integrates with the iCycler thermei
real time PCR. The iCycler 1Q detection system 1s‘
commerce suitable for substantial noninfringingi
advertising and instructions for use, actively induce#i

thermal cycler with the iCycler iQ detection systernf

1. .
customers to purchase a complete iCycler iQ instfpment; in other chses, it ihduge

| B
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i
i
i
3
:

customers to upgrade their existing iCycler therma!lll cydler by pprchaging the iCyele

detection system. Bio-Rad also provides a servicgu package ta

detection system to an iCycler thermal cycler at the ’< ustomers’ p

23.  The MyiQ instrument consists of a ﬁo-R ad iCydler th

Bio-Rad MyiQ Single-Color Real-Time PCR Detpc‘uo&l Systefn (th¢

system”). The MyiQ detection system is especla]llly d¢31gned
| .
thermal cycler. It integrates with the iCycler thermfﬁ cy#ler, enal

real time PCR. The MyiQ detection system is ribt ai staple prticlg

commerce suitable for substantial noninfringiné usé Bio
advertising and instructions for use, actively 1nduce$| its ¢ustomel
thermal cycler with the MyiQ detection system. i[n sfome cag
customers to purchase a complete MyiQ instrurit ent;i in oth
customers to upgrade their existing iCycler therrli al ¢ycler b
detection system. Bio-Rad also provides a ser{moe |package
detection system to an iCycler thermal cycler at the hustqmers p

24.  Bio-Rad also sells reaction mixtures |Spec:1ﬁcally

real time PCR with the infringing Bio-Rad instrumjgnts| These
|

Supermix and the iQ SYBR Green Supermix, for eflaml le. Bio
|
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mixtures designed for performing real time PCR wit{lﬁ the

induces its customers to use the infringing Bio-Rad insm

25.  Applera previously sued Bio-Rad fori

i
to the ‘934 Patent in Germany and Japan. Prelimilj?my

Bio-Rad’s iCycler instruments in Japan in April 200‘:

26.  Prior to this litigation, Bio-Rad wasi

patent application corresponding to the Japanese atf

by Applera. The U.S. patent application was broué

early as 2003.

27.  On information and belief, Bio-Radj

§
i

apprehension of suit in the U.S. for infringing the I

selling, and offering to sell the iCycler iQ instrumeint,

:

1

iQ detection system, the MyiQ detection system, an
time PCR with the infringing Bio-Rad instruments. !
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directed toward making, using, selling, or offering itb sell the i(
MyiQ instrument, the iCycler iQ detection syst&% m, the MyiQ de
reaction mixtures for performing real time PCR Wl'tlJ;ISUCh system

29.  On information and belief, earlien%L thiJ;s year

Geneworks and its subsidiaries, including MJ Resedjch, for appr

cash, as well as all liabilities incurred by MJ Resear

Paragraph 9, above, in which MJ Research had alréfhdy been foynd ligble to Abpl#re

willful infringement, with damages of almost $20 mfllion, subjed

for willfulness.

means that it had “teamed up” with MJ Research afjd “ynited” their 1

“the complete suite of MJ Research and Bio-Rad prdr;iuci%s” woul{

30. An actual controversy exists between

Bio-Rad’s iCycler iQ instrument, MyiQ instrumend,. iCﬂrcler iQ

detection system, and reaction mixtures specifical

PCR with the infringing Bio-Rad instruments, infrirllge t{lqe ‘034
!

inducement, or by contribution.
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31.  Stratagene has been using, offering z{md Sfelling ipstrunfents forireewjl 1

|
PCR detection including the Mx4000 and Mxi$l

“infringing Stratagene instruments”) in the U.S. and!

DOO#TD instru

n f$reign cd

and belief, the infringing Stratagene instruments ajfe manufacty

used both within and outside the U.S.

32.  Stratagene also sells reagents speciﬁ&

with the infringing Mx4000 and Mx3000P instrumismts.
Probe-based Real-Time Reagents, for example. Strlatagc

and optimized for use with the infringing instrume:f

use the infringing instruments.

o

33.  Prior to this litigation, Stratagene wa

patent application resulting in issuance of the ‘9341

hlly |designe

' Such r

ts, {#ctive]y

awa%re of the

Patd:nt, and

patent application related to devices for performiing r{eal time

informed of the pending U.S. patent application thzi
Patent both in writing and during the course of discy

34, On information and belief, Stratageli
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11-

resiulted n
SSiO*lS with A

: hais, or sh
i

nents

1 and

bagen

2ne, by delling

induc

pros

was a

puld

the is

Apples

(collectively

untrigs. On informa

red if the U.S. and

| optimized for
}s includé Bril]

re;agents: desig

beution G)ff the |

ware that this

PCH. Stratagene

Kuance of the

a.

934i Patent By mapufacturing, jus

s its cugtomer

[ime
the
tion

are

use
iant

med

U.S.
U.S.

was

934

pave, a reasonable

fing,

"




! | |

Case 3:04-cv-01881)RNC  Document 51 Filed Gp/10/05  Page 12

!
selling, and offering to sell the Mx4000 and Mx3h00P
time PCR. ;

35.  On information and belief, notwithsithndi
4 B

application that resulted in the issuance of the ‘9

refrain from activities directed toward making, uging,

Mx4000 or Mx3000P instruments for performing real time

performing real time PCR with such instruments. :
|

36.  An actual controversy exists between ! 'App}era and

the Mx4000 and Mx3000P instruments infringe tffe ‘934 Patent, ci

inducement. |

COUNTI |

(Patent Infringen* bnt)

1

37.  Plaintiff realleges Paragraphs 1 throuéh 36

38. Bio-Rad, MJ Research and Stratagekqe have, onjinfor

violated 35 U.S.C. §271 by infringing the ‘934 Pateﬂt.
]

39. Bio-Rad, MJ Research, and Stratagﬁ'jle h

infringed willfully by continuing their infringing corduct despite notic

nue

the 934 patent. In addition to all Defendants’ con
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information and belief, Stratagene introduced in ﬂ

time PCR instrument, the Mx3005P Real-Time ¢

issuance of the 934 patent. Pursuant to 35 U.S.C. g

of this willful infringement, Applera is entitled {

attorneys fees against all Defendants.

40. As a result of defendants’ acts of éinfringement

damages and a permanent injunction against fmtherlmfri

COUNT II |

(Declaratory Judgment of Direct vatent Infringemepnt)

41.  Plaintiff realleges Paragraphs 1 througil 39
i

42,  Each defendant is engaged in activ#

offering to sell or using instruments subject to a chai*

43.  The acts of each defendant indicate

actions in the face of acts by the plaintiff which iare sufficient to qreate a reasonable
|

apprehension that a suit will be forthcoming.

44. An actual and justiciable controver#:

|
defendant with respect to whether the defendant’s condu
|

|
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45.  On information and belief, Bio-Rad,
enjoined, will infringe the ‘934 Patent.
46.  As aresult of Bio-Rad’s anticipated fu

to (a) a declaration that the Bio-Rad’s conduct wil

permanent injunction against further direct infringel%ent.;

1

47.

entitled to (a) a declaration that MJ Research will

!

48.  As a result of Stratagene’s anticipa'[led !future ipfring

entitled to (a) a declaration that Stratagene will

permanent injunction against further direct infringeﬁrdent.i

COUNT III

' | 4! : .
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51. The acts of each defendant indicate #
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apprehension that a suit will be forthcoming.

52.  An actual and justiciable controvers)

e}d:ists between

defendant with respect to whether the defendant’sj bondiluct will indu

the ‘934 Patent.

53.  On information and belief, unless eirjoidfed, BiotRad

Stratagene will induce infringement of the ‘934 Patapt ur%der I5Y.S.C

54.  As a result of Bio-Rad’s anticipated

Applera is entitled to (a) a declaration that Bio-Rad;

.
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by inducement, and (b) a permanent injunctiqf against flither
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|

|
infringement by inducement, and (b) a permanent ir!H

!
by inducement. :

COUNTIV |

|
(Declaratory Judgment of Contributohy Patent In
g
57.  Plaintiff realleges Paragraphs 1 throughl 55,
58.  Each defendant is engaged in activify d
|

offering to sell or using instruments subject to a chatge o

59.  The acts of each defendant indicate &

actions in the face of acts by the plaintiff which igre sufficient to ¢

apprehension that a suit will be forthcoming

60.  On information and belief, unless enj¢fned

contributorily infringe the ‘934 Patent under 35 U.S.lC. §

61. As a result of Bio-Rad’s anticipate‘d fu

Applera is entitled to (a) a declaration that Bio-Rad1$ act

infringement, and (b) a permanent injunction against

62. As a result of MJ Research’s anticipaged future cantriby

Applera is entitled to (a) a declaration that MJ
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j
i

contributory infringement, and (b) a permanent irhunc

infringement.

RELIEF REQUESYED

WHEREFORE, Plaintiff prays for:

A. A judgment that Bio-Rad, MJ Resdjrch

Applera’s ‘934 Patent;

B. A declaratory judgment that the acﬂlons

Stratagene will infringe Applera’s ‘934 Patent;

D. A permanent injunction enjoining Biw-Ra

from infringing the ‘934 Patent and from otherwise‘ viol

§ 271 with respect to the ‘934 Patent;

E. An order that Bio-Rad, MJ Research eind S

i

of infringing instruments;

F. A judgment awarding Applera compghsat

s

P/10

ating an

profits, but not less than a reasonable royalty, resultihg from the

Patent by Bio-Rad, MJ Research and Stratagene;

G. A judgment awarding Applera treble [flam

to 35 U.S.C. § 284 and 35 U.S.C. § 285;
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H. A judgment awarding Applera pre- aliﬁ Pq

by law;
I. A judgment awarding Applera such
shall determine to be reasonable and just.
JURY DEMAN
Pursuant to Rule 38(b), Fed. R. Civ. P., Plain

Dated: January 13, 2005 APPL
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Of Counsel:

Matthew D. Powers

Steven C. Carlson

Paul Ehrlich

WEIL GOTSHAL & MANGES LLP

201 Redwood Shores Parkway

Redwood Shores, CA 94065

Telephone: (650) 802-3000/Fax: (650) 802-3100

Nicholas Groombridge

David Greenbaum

WEIL GOTSHAL & MANGES LLP

767 Fifth Avenue

New York, NY 10153

Telephone: (212) 310-8000/Fax: (650) 310-8007
Attorneys for Plaintiff

18-

=
a
[Ma

deep

(20B) 330-0200/F

. Shearif — ct
& CorrIey, L

n Street| P.O.[Box 7006

rt, CT (6601

1326
L.C

7006
ax:(203)576+8

nterest as provided

ourt

388




Case 3:04-cv-018@RNC Document 51 Filed O

CERTIFICATE OF FILING
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SERVIC(E

Pursuant to Fed. R. Civ. P. 5(b), I hereby certify 1
this date to all counsel and pro se parties of record:

Joseph L. Clasen, Esq.

William J. Kelleher, IT1., Esq.

Brian E. Moran, Esq.

Robinson & Cole, LLP

695 East Main Street

Stamford, CT 06901

Counsel for Bio-Rad Laboratories, Inc. and
MJ Research, Inc.

Irving H. Pertmutter, Esq.

Ullman, Perlmutter & Sklaver

47 Trumbull Street

New Haven, CT 06510

Counsel for Strategene Corporation

Scott A.M, Chambers, Ph.D

Kevin, Bell, Esq.,

Michael E. Anderson, Esq.

Patton Boggs, LLP

8484 Westpark Drive

McLean, VA 22102

Counsel for Strategene Corporation
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