
 

 

UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 

MPT, INC. 
38601 MPT Parkway 
Willoughby, Ohio  44094 
 
 Plaintiff, 
 
vs. 
 
MARATHON LABELS, INC. 
attn: John Hurley, registered agent 
612 Oaktree Ct 
Fort Wayne, Indiana  46845 
 
 Defendant, and 
 
MARATHON DURABLE LABELING 
SYSTEMS LLC  
attn: John Hurley, registered agent 
612 Oaktree Ct 
Fort Wayne, Indiana  46845 
 
POLYMERIC CONVERTING LLC 
5 Old Depot Road 
Enfield, CT  06082 
 
and 
 
SUNBELT CONSULTING GROUP, INC. 
PO Box 8630 
Atlanta, GA  31106 
 
 New Party Defendants. 

CASE NO. 1:04CV2357 

JUDGE GAUGHAN 

FIRST AMENDED COMPLAINT FOR 
PATENT INFRINGEMENT  
 

JURY TRIAL DEMANDED 

 
 

 

Pursuant to the Court’s Case Management Order dated January 28, 2005, permitting 

amendment of pleadings and joinder of new parties prior to April 8, 2005, Plaintiff MPT, Inc. 
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(“MPT”) alleges as follows with regarding to Defendant Marathon Labels, Inc., (“Marathon”) 

and New Parties Defendant Marathon Durable Labeling Systems LLC (“MDLS”), Polymeric 

Converting LLC (“Polymeric”) and Sunbelt Consulting Group, Inc. (“Sunbelt”) (together, 

Marathon, MDLS, Polymeric and Sunbelt are jointly referred to herein as “Defendants”). 

Background and Parties 

 1. This is a civil action under the patent laws of the United States, specifically 35 

U.S.C. §§ 271, 281, 283, 284 and 285, for infringement of U.S. Patent No. 5,417,790 and U.S. 

Reissue Patent No. RE37164 by defendants Marathon, Polymeric and Sunbelt. 

 2. Plaintiff MPT, is a corporation organized and existing under the laws of the State 

of Ohio and having a regular and established place of business at 38601 Kennedy Parkway, 

Willoughby, Ohio  44094.   

 3. Marathon is, on information and belief, an Indiana corporation that manufactures, 

offers for sale, sells and/or distributes placards (believed to be referred to as “Smart Surface 

Placards™”) and labels for use in labeling reusable containers (the “Reusable Labels”) 

commercially in the United States, having its principal place of business at 612 Oaktree Ct, Fort 

Wayne, Indiana  46845.  On information and belief, Marathon offers the said Reusable Labels 

for sale within the State of Ohio including the Northern Judicial District thereof, Eastern 

Division. 

 4. MDLS is, on information and belief, an Indiana limited liability company that 

assists or participates in the manufacture, offering for sale, marketing, selling and/or distributing 

of the Reusable Labels, having its principal place of business at 612 Oaktree Ct, Fort Wayne, 

Indiana  46845. 

 5. Polymeric is, on information and belief, a Connecticut limited liability company 
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that assists or participates in the manufacture, offering for sale, marketing, selling and/or 

distributing of the Reusable Labels, having its principal place of business at 5 Old Depot Road, 

Enfield, CT  06082. 

 6. Sunbelt is, on information and belief, a Georgia corporation that assists or 

participates in the manufacture, offering for sale, marketing, selling and/or distributing of the 

Reusable Labels, having its principal place of business at 633 Sherwood Road, Atlanta, Georgia  

30324, and having a mailing address as set forth in the caption hereof. 

 7. Marathon, MDLS, Polymeric and Sunbelt are, on information as set out below, 

believed to be jointly engaged in the manufacture and/or marketing of the Reusable Labels, and 

thereby jointly engaged in inducing purchasers of the Reusable Labels in wrongfully practicing 

the methods of the patents at issue in this action, with knowledge of the said patents.  Evidence 

of the joint activity includes the following: 

a. Polymeric, MDLS and Sunbelt are described (at reel/frame 012696/0969 

in the Patent Assignment database of the U.S. Patent and Trademark Office) as 

joint owners by assignment of U.S. Patent No. 6,667,086. 

b. Polymeric, MDLS and Sunbelt are described (in the application therefore 

open to the public on February 24, 2003) as joint owners of Canadian Patent 

Application 2,396,416; that application claims priority from U.S. Patent 

application Ser. No. 09/938,343, which U.S. patent application matured into U.S. 

Patent No. 6,667,086.  

c. Marathon, through its counsel herein, has maintained that the said ‘086 

U.S. patent describes the nature of and details of the Reusable Labels, which are 

the product accused of infringement in this action.   
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d. In Marathon’s Initial Disclosures, served February 11, 2005, Marathon has 

indicated that representatives of Marathon, Polymeric and Sunbelt have 

knowledge of “ownership of the ‘086 patent” as well as “the design of the accused 

products.”   

On this basis, Marathon, MDLS, Polymeric and Sunbelt are believed to be, and therefore are 

alleged herein to be, conspirators in the making, marketing and selling of the accused Reusable 

Labels within the United States. 

 8. This action, insofar as it makes claims of patent infringement, is authorized by 35 

U.S.C. § 281.  The federal courts have original and exclusive jurisdiction of the action pursuant 

to 28 U.S.C. § 1338(a).   

The Patents At Issue 

9. On May 23, 1995, the United States Patent and Trademark Office issued U.S. 

Patent No. 5,417,790, to Robert J. Petrou, entitled “Label Systems For Reusable Containers And 

The Like” (the “’790 Patent”).  A copy of the ‘790 Patent is attached hereto as Exhibit A. 

10. MPT is the assignee of all rights in the ‘790 Patent and has not granted any rights 

to Defendants to practice the ‘790 Patent. 

11. On May 8, 2001, the United States Patent and Trademark Office issued U.S. 

Patent No. RE 37,164 E, to Robert J. Petrou, entitled “Label Systems For Reusable Containers 

And The Like” (the “’164 Patent”).  A copy of the ‘164 Patent is attached hereto as Exhibit B. 

12. MPT is the assignee of all rights in the ‘164 Patent and has not granted any rights 

to Defendants to practice the ‘164 Patent. 

Claim I. – Infringement of the ‘790 Patent 

 13. Defendants infringe claims of the ‘790 Patent, induce others so to infringe, and/or 
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contribute to the infringement thereof by others, by making, using, selling and/or offering for 

sale the Reusable Labels, either literally or by virtue of the Doctrine of Equivalents. 

 14. Defendants are not authorized to practice the invention of the ‘790 Patent. 

 15. If Defendants are permitted to make, use, sell or offer for sale the invention 

claimed in the ‘790 Patent, MPT will suffer irreparable injury from the erosion of its patent 

rights in the ‘790 Patent. 

 16. MPT has suffered injury from Defendants’ infringement and is entitled to be 

made whole by an award of money damages in its favor. 

 17. Defendants’ continued infringement of the ‘790 Patent with knowledge of that 

Patent is willful and without reasonable justification, entitling MPT to enhanced damages 

pursuant to 35 U.S.C. § 284, and to an award of its attorneys' fees and costs in the bringing and 

maintaining of this action pursuant to 35 U.S.C. § 285. 

Claim II. – Infringement of the ‘164 Patent 

 18. Defendants infringe claims of the ‘164 Patent, induce others so to infringe, and/or 

contribute to the infringement thereof by others, by making, using, selling and/or offering for 

sale the Reusable Labels, either literally or by virtue of the Doctrine of Equivalents. 

 19. Defendants are not authorized to practice the invention of the ‘164 Patent. 

 20. If Defendants are permitted to make, use, sell or offer for sale the invention 

claimed in the ‘164 Patent, MPT will suffer irreparable injury from the erosion of its patent 

rights in the ‘164 Patent. 

 21. MPT has suffered injury from Defendants’ infringement and is entitled to be 

made whole by an award of money damages in its favor. 

 22. Defendants’ continued infringement of the ‘164 Patent with knowledge of that 

Case: 1:04-cv-02357-PAG  Doc #: 24  Filed:  04/08/05  5 of 16.  PageID #: 128



 

 -6-  

Patent is willful and without reasonable justification, entitling MPT to enhanced damages 

pursuant to 35 U.S.C. § 284, and to an award of its attorneys' fees and costs in the bringing and 

maintaining of this action pursuant to 35 U.S.C. § 285. 

Request For Relief 

 WHEREFORE, MPT demands a trial by jury and demands judgment against Defendants 

as follows: 

 A. For a permanent injunction enjoining Defendants, their successors and assigns, 

and their officers, directors, agents, servants, employees, and all entities and individuals acting in 

concert with them or on their behalf, from continued infringement of the ‘790 Patent and the 

‘164 Patent;  

 B. For an accounting of all damages and a judgment for general damages against 

Defendants, jointly and severally, as compensation for their use, exploitation and infringement of 

the ‘790 Patent and the ‘164 Patent;  

 C. For an increase of all such damages to three times their amount, pursuant to 35 

U.S.C. §284, for willful infringement of the said patents;  

 D. For the cost of this action, together with an assessment of interest and reasonable 

attorney fees pursuant to 35 U.S.C. §285;  

 E. For an award of pre-judgment interest; and  

 F. For such other and further relief as this Court may deem just and proper. 

Demand For Jury Trial 

 MPT demands a trial by jury as to all issues tryable by a jury in this action. 
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Dated: April 8, 2004 
 

___/s/ Thomas H. Shunk             __ 
Thomas H. Shunk (0025793) 
Kyle B. Fleming (0064644) 
BAKER & HOSTETLER LLP 
3200 National City Center 
1900 East Ninth Street 
Cleveland, Ohio 44114-3485 
(216) 621-0200 
(216) 373-6557 (fax) 
tshunk@bakerlaw.com 
kfleming@bakerlaw.com 
Attorneys for Plaintiff MPT, Inc. 
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CERTIFICATE OF SERVICE 

A copy of the foregoing First Amended Complaint was served by the Court’s electronic 

filing system upon counsel for defendant Marathon on April 8, 2005.  Service of process upon 

the new-party defendants MDLS, Polymeric and Sunbelt is being sought pursuant to the Federal 

Rules of Civil Procedure. 

_____/s/  Thomas H. Shunk_______________ 
An attorney for Plaintiff 
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