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Honorable Robert S. Lasnik

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON AT SEATTLE

PRECOR INCORPORATED, a Delaware No. C05-0993RSL
tion: and LARRY D. MILLER
corporation; an an PLAINTIFFS' AMENDED

individual,
COMPLAINT FOR PATENT
Plaintiffs, INFRINGEMENT TO ADD
PARTY DEFENDANT NEW
BALANCE ATHLETIC SHOE,
INC.

V.

FITNESS QUEST, INC., a Delaware
corporation; and NEW BALANCE ATHLETIC
SHOE, INC., a Massachusetts corporation,

Defendants.

Plaitiff Precor Incorporated ("Precor") and Larry Miller ("Miller"), by their attorneys,
complain of Defendant Fitness Quest Inc. ("Fitness Quest") and Defendant New Balance
Athletic Shoe, Inc. ("New Balance™) as follows:

PARTIES

l. Plaintiff Precor is a corporation organized and existing under the laws of the
State of Delaware. Precor maintains a principal place of business at 20031 142™ Ave. NE,
P.O. Box 7202, Woodinville, WA 98072-4002.

2. Plaintiff Miller is an individual residing in Michigan. Miller joins Precor in

the allegations asserted against Fitness Quest in this action.
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3. Upon information and belief, Fitness Quest is a corporation organized and
existing under the laws of the State of Delaware. Fitness Quest has a principal place of
business at 1400 Raff Road SW, Canton, OH 44750-0001.

4, Upon information and belief, New Balance Athletic Shoe, Inc. is a corporation
organized and existing under the laws of the State of Massachusetts. New Balance Athletic
Shoe, Inc. has a principal place of business at 20 Guest Street, Boston,
Massachusetts 02135-2088.

JURISDICTION AND VENUE

5. This is a civil action for patent infringement arising under the patent laws of
the United States, 35 U.S.C. § 101 er. seq. Jurisdiction is proper under 28 U.S.C. §§ 1331
and 1338(a) and (b). Defendants have and continue to import or manufacture, offer for sale,
and/or sell products which infringe Precor's and Miller's patent rights in the State of
Washington and elsewhere throughout the United States.

PATENT INFRINGEMENT

6. On January 24, 1995, the United States Patent and Trademark Office granted
U.S. Patent No. 5,383,829 entitled "Stationary Exercise Device" (the "Miller patent™) to
inventor Larry D. Miller. A copy of the Miller patent is attached as Exhibit A. The Miller
patent encompasses proprictary technology hereinafter referred to as the "elliptical cross-
trainer." The patent is both valid and enforceable.

7. Precor is the exclusive licensee of the Miller patent and all of the elliptical
cross-trainer technology it encompasses. Precor has the right to manufacture, use, offer for
sale and sell products that incorporate the technology of the Miller patent.

8. On or about May 15, 1998, the first of five reexamination requests of the
Miller patent in the United States Patent and Trademark Office pursuant to 37 C.F.R. §1.510.

9. Despite the five reexamination proceedings, the United States Patent and
Trademark Office upheld the validity of the Miller patent in light of both the art considered

during the original prosecution and the art cited by Precor's competitors.
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10. The United States Patent and Trademark Office issued a Reexamination
Certificate for U.S. Patent No. 5,383,829 on March 5, 2002, which is attached as Exhibit B.
The Reexamination Certificate states that: "The patentability of claims 1-6 is confirmed.
Claim 7 is determined to be patentable as amended. New claims 8-75 are added and
determined to be patentable." The Reexamined Miller patent remains both valid and
enforceable.

Fitness Quest's Infringing Activity

11.  Upon information and belief, defendants currently manufacture, cause to be
manufactured, import, offer for sale and/or sell elliptical cross-trainer products, including but
not limited to the Fitness Quest Eclipse 2100HR/A Elliptical Trainer, the Fitness Quest
Eclipse 4100 HRA Elliptical Trainer, and the New Balance 8.0¢ Elliptical Trainer that closely
resemble Fig. 4 of the '829 Patent and infringe at least Claims 17, 18, 19, 20, 21, 22, and 23 of
the Miller '829 patent under 35 U.S.C. § 271. Representative pictures of the Fitness Quest
Eclipse 2100HR/A Elliptical Trainer, the Fitness Quest Eclipse 4100 HRA Elliptical Trainer,
and 8.0e Elliptical Trainer are attached as Exhibit C.

12. Upon information and belief, defendants were at all relevant times aware of the
Miller '829 patent and Precor's proprietary "elliptical cross-trainer” technology. Defendants
have no license from Precor or Miller, but have nevertheless deliberately and willfully
infringed and continue to infringe the Miller '829 patent, thereby causing irreparable harm and
damage to Precor.

JURY TRIAL

13. Precor and Miller respectfully request a jury trial on the merits.
REQUESTED RELIEF
WHEREFORE, Precor and Miller jointly request the following relief:
(A)  That the Court preliminarily and permanently enjoin defendants, their officers,

agents, servants, employees and attorneys, and all persons in active concert or participation
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with any of them from any act of infringement, inducement of infringement, or contributory
infringement of the Miller '829 patent, pursuant to 35 U.S.C. § 283.

(B)  That the Court order defendants to deliver up for destruction any and all of
their products that infringe any claim of the Miller '829 patent, pursuant to 35 U.S.C. § 283.

(C)  That the Court order defendants to compensate Precor and Miller for all
damages suffered as a result of the infringement of the Miller '829 patent, including direct and
consequential damages and all other damages, to the fullest extent of the law, pursuant to
35 U.S.C. § 284.

(D)  That the Court find this is an exceptional case, and award Precor and Miller
their attorneys' fees, costs and expenses in bringing and prosecuting this lawsuit, pursuant to
35 U.S.C. § 285.

(E)  That the Court award Precor and Miller treble damages pursuant to 35 U.S.C.

§ 284.
(F) That Precor and Miller have such further and other relief as this Court may
deem just.
Dated this 22nd day of November, 2005.
CHRISTENSEN O'CONNOR
JOHNSON KINDNESS* ¢
/s/ Steven P. Fricke
Steven P. Fricke, WSBA No. 25,070
Christensen O'Connor Johnson Kindness"'¢
1420 Fifth Avenue, Suite 2800
Seattle, WA 98101-2347
Telephone: 206.682.8100
Fax: 206.224.0779
E-mail: frickes@cojk.com;fricke@cojk.com
courtdocs@efiling.com
Attorney for Plaintiffs
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CERTIFICATE OF SERVICE
I hereby certify that on November 22, 2005, 1 electronically filed the foregoing with the Clerk
of the Court using the CM/ECF system which will send notification of such filing to the
following:
e Steven M Auvil
sauvil@bfca.com; bschwartz@bfca.com

¢ Gregory S Kolocouris
gkolocouris@bfca.com dpoirier@bfca.com,docket@bfca.com

 Bradley T Fox
brad@foxnorthwest.com

¢ Bradley S. Keller
bkeller@byrneskeller.com

o Keith David Petrak
kpetrak@byrneskeller.com, kwolf@byrneskeller.com

Dated this 22nd day of November, 2005.

/s/ Steven P. Fricke
Steven P. Fricke
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United States Patent g (1] Patent Number: 5,383,829
k3

Miller {45y Date of Patent: ~ Jam. 24, 1995
(54] STATIONARY EXERCISE DEVICE 3316399 5/1967 Brown 128025
i 3,159,511 9/1973 Zmbinetal . 772/%4
[76] Inventor: Larry Miller, 1628 Treeside Dr., 4,509,742 4/1985 Canes . 1T/73
Rochester, Mich. 48307 4645200 /1987 Wi . I72/73
. . ] . 4720093 1/1988 DelMar e ... 272/70
[*] Nodces  The portion of the tzrm of this pateat 4,869,494 9/1989 Lambern St . 37073
subsequentt to Sep. 7, 2010 has bemn 4,949,954 8/199C Hix 272/73

disclaimed.

FOREIGN PATENT DOCUMENTS
2919494 11/1980 Germany .

{211 Appl No.: 106,378

(22) Filed: Aug. 13, 1993 . . .
Primary Examiner—Steppen B. Crow
Related US, Application Data Antorney, Agent, or Firm—Howard & Howard
[63) Condnuaton of Ser. No. 953,897, Scp. 30, 1992, P [57] ABSTRACT
No. 5,242,343, An exereise devics inclades a pair of foot cogaging
(51] Int. CL e A63B 69/16; A63B 22/04  links. The first end of cach link is supported for rota.
[52] uUs.cL 4382/57; 482/51  tonal mation z}bou{ a pi}rot axis and a second ead of
[38] Field of Seareh oooe 482/51, 52, 53, 57, each foot link is guided I a reciprocal path of travel
432/58, 70, 110Q, 143 The combination of thess foot link motions permits the
) users foot to travel in an mclined, oval path of travel.
56 References Cited This natural foot acdon exercises a large number of
U.5. PATENT DOCUMENTS muscles throoeh a wide range of motion.
219,439 9/1879 Blead . N A
2,603,486 7/1952 Hughes e 27/73 7 Claims, 4 Drawing Sheets
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U.S. Patent Jan. 24, 1995 Shest 1 of 4 5,383,829
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U.S. Patent Jan. 24, 1995 Shest 3 of 4 5,383,829
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5,383,829

1
STATIONARY EXERCISE DEVICE

This application is a
No. 07/953,897, filed
5,242,343,

FIELD OF THE INVENTION
This inveation relates
ment. More specifically,
tionary exercise device for simulating running and step-
piug motions,
BACKGROUND OF THE INVENTION

Becamse of a growing appreciation for the benefits of
e exercise; and becanse copsrraints of time and
Space provent many persons from indulging in activities
such as running, swimming and walking, the market for
exercise equipment is rapidly increasing. It is generally
desirable to exercise a number of different moscles over
a fairly large range of motion 50 a3 to provide for even
physical development and a maximom level of acrohic
exercise. It is further desirable thar 1

continuation of application Ser.
Sep. 30, 1992, now U.S. Pat. No.

gencrally to exercise equip-

cquipment be refatively casy to use and of simple, low
cost construction. :

prior art, such systems suffer from a num-
of shortcomings which
bicycles are widely used; however, they are cemployed
in a sitting pesition and conscquently, the number of
muscles exercised iy small, Farthermore, the range of
motion provided by a stationary bicycle is firly Hmited.
Stationary devices for simalating cross country skiing
are also invﬁdmprmdmc,Whﬂcthcscsystcmsacrcisc
more muscles than do stationary bicycles, the relatively

Treadmills 2nd the like peamit
walldng or jogging in a relatively fimited area; how-
ever, they can be quite jarring to knee and ankde joints,
andmnnyuscmﬁnditdiﬂiculttomninmin balanc=ona
treadmill.

U.S. Pat. No. 4,720,093 shows a climbing type exer-
ciser. U.S. Pat. No. 4,509,742 showsa stattonary bicycle
which provides for arm motic 1. U.S. Pat. No. 2,603,486
s ows a bicycle type exerciser providing for combining
am and leg motions. U.S. Pat No. 5,039,088 shows
anather bicycle type exerciser providing for hand mo-

Despite the large number of exercise devices known
m the prior act there is still 2 need for an exercise device
which is simple to mannfacture
vides for a smooth, matucal action and which exercises a
relatively large number of muscles through a larpe
nange of mation. The exercise device of the present
fnvention, as will be described herein below., provides

for a smoath Stepping-running motion which exercises 2 65

user’s legs more fully than cycling or skitng devices.
The device of the present invention may also be em-
ployed to provide amn and shoulder motions. The

5

the invention refates to a sta- 10

15

20

limnthczrntiktysunonary ]

35

exercise leg muscles through a4

50

smooth action of the
and muscles.

These and ather advantages of the present Invention
will be readily apparent from the drawings, discussion
and description which follow,

BRIEF DESCRIPTION OF THE INVENTION

There 1s disclosedhcrcinanc:xcrciscd:viccwhich
i fixed pivot axis defiged
ﬁmtnn.dsccondfootlink
secoud end. The device in-
associated with the first end
of each foot link for ptvotally coupling the first ead to
the pivot axis at a p. incd distancs therefrom so
thzzthcﬁmtcndofcxchfootlinktmvdsinanmam
path of travel aboutthcpivmax’u.l‘hcdcviccnlso
mcludes aﬁrstmdSCcondguidcmcmbﬂ', each operable

devics prevens travma to Jomts

BRIEF DESCRIPTION OF THE DRAWINGS

H&1kzp&spccﬁv¢ﬁmc£aﬁmmmmof
mcmmwmmmmm.
inveation;

Hszisaschqnaﬁcdcpicﬁonofthcmrwardand
downwardpathoftmvdc{thcmcr'sfootinthco;)cm-
tional cycle of the present invenrion;

path of travel

HG.?cisanﬂhmzbuofthcoval
mvmbymcfo?tof%pmonuﬁngthcmm'sc

FIG. 5is a side ek atonal view of fourth embodi-
meat of the oz sent Jvention; and

FIG. 6is another embodiment of the exercise device
of the present invention.

DETAILED DESCRIFTION OF THE
INVENTION

Referring now to FIG.

l.thx:rcisshowuzﬁm.c:m
bodiment of an excrcise 1

dcvxcc{tmcmmdinaccord

2 pivot axis, X, defined
thercin, as for example by a shaft 16 passing through,
and suppaorted by the frome 12

Inthcmmtmn:dcnbodimQt.thcshmmma
flywhe=t 18 supported therenpon for rotation ahout the

Exhibit A Page 11
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3
pivort axis X, Thcappzmmsfunhcrindndcszﬁmtnnd
second bell crank 29, 22 pivotally momnted for rotation
about thc:.xisx."rlmapparamsﬁlnbz:rindndcsaﬁm
and 2 secand foot Imks, 24, 26 xespectively. The foot
Iinks 24, 26 are generally clongated members having a
first end 24°, 26 respectively, pivotally connected to the
coupling member, (in this instance the bell cranks 22 20)
insuc:hamanm:rsoastopcxmixtmvdofthcﬁmcnds
24’ 26’ of the footﬁnh%mdlﬁnanarcmmpnh of
travel about the pivot axis X at a predetenmined length
the bell cranks 20, 22,

26" of the foot Kinks 24 and 26
mmﬂm%whichmgagcmch
30, 32. The tracks 30, 32 direct the second end 247, 26"
ofthcfootlinksm.minamdproujpazhofmvd as
dmﬁmtmds%’,ZSofthcﬁnkx%,Zvadaboutthc
pivot axis X. Within the context of the this application,

A second end 24,

The appacatus of the FIG.
include a friction brake 34 associated with the flywhesl
18fbrputpos¢xofimposing drag on the whe=! so a5 ta
increase the amount of exercise provided by the appara-

includes 2 hand 8tip 42 mounted
of the frame 12. The FIG. 1
includes foot Ictaining pads
Pprise pads formed at least pactially of a relatively soft,
high coefficient of friction material such as rubber:
Thcinmcﬁonofthcfcotlinh%md 26 with the
bcncranhmmdnandwithmcmnblxmdﬂ
provide for 2 nnique and smooth foot motion, as will be
explained with referenca tg FIGS. 2a-¢. Referring now
tQHG‘.l’lLthctc'BShQWna lized depiction of the

on an upright partion
embodiment 10 farther
44 which preéferably com-

Referring now to FIG. 25, there is shown the same
arrangement of parts depicting the subscquent rearward
and downward motion of the foot 54. Again, the angle
between t.hcfoo(zndlcgvzm'masthcrmrwudand
downward muotion takes place. Itis notable that the path

Appactus. This compound motion i very smooth and
natural; consequently, it avoida Jarring as well as stmple,
repetitive back and fourth motion which can overstress

15

20

30

40

4
partcular muscles while neglecting others. Smooth 1nd
pleasing motion provided by this particular mechanica]
ACTIRLCDNE COCOUTRZES wse of the cquipment.

Referming now to FIG. 3, the 5 shown amother
embadiment of exercise devies $6 structured in accord

X to permit rotation th::::xbom.lnsuchﬁzsmncc,thc
flywhed is preferably a2 doghle
ratation abaut a central axis. It
variousm:chznimlatmnganmmmybccmploytdm
conplcthcfcotﬁnh%,%tothcpivota.xisxzmdmch

Y, pivoting of
thcmmﬁnhﬁ.“nbomthcsupponpoimﬁmuscs
» 267 of the foot Finks 24, 26 to
rcdpmca::alongthr:curwdpzth’[.

As

mF:G. 4, the am [ 64,56 also in-

fied to provide an altered raage of motion.
Referring now 10 FIG.
cmbodiment of exercise

Exhibit A Page 12
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5
foot links 24, 26 and associated bell cranks 20, 22 for
rotation thereabout. The embodiment akso mcludes a

flywhe=l 18 and 2
i ) i 1 embodiment,

the tracks function as guide members for directing the
ends ofthcfootlinhgz‘t,%inarcdpmcalpathof
travel The FIG. 5 embodiment 70, aiso inchudes a pair
of arm links 64, 66 associated with the foot links 24, 26.
In this embodiment, in contrast to the FIG. 4 embodi-
meat, the arm links 64,66 do not functicn as guide mem-
bers but merely serve to provide upper body exescise.
track is straight, the arm [inks 64,66 are con-
nected o the corresponding foot links 24, 26 by a pairqf
comnecting links 74, 76 in arder to accommodats their
Iespective paths of travel In accord with another varia-

the connecting ks 74, 76
may be climinated. In this particular embodiment, the
arm Hoks 64, 66 will alsofmxcﬁon.'tosomcdcgrcc,to
guide the foot links 24, 26, :

Referring now o FIG. 6, there is shown yet another
embodiment ofanucmisedcviccmcmrcdinmord
‘with the principles of the present
80 of FIG. 6 is geuerally similar in construction and
operation to the preceding embodiments; bawever, the
location of the flywhesl 18 and track, 32 are reversed
with regard to the positicn of the user.

As in the preceds i

that of the Ppreceding embodiments, The FIG. 6 embodi-
mcntindudcsfootp:ds%,sxwhicharcdisposadso as
to project from the ends 83 84~ of the foot links 32, 84.
It will alsa be noted that in this embodiment, the foot
links are somewhat bent. Finally, the device 80 includes
a handle grip portion 42 a5 in various other preceding
anbodiments,

Other madifications

previously noted, the

fiywheel and}or bell cranks may
be climinated in some

mstances.

6
tice thereof. It is the following ciaimy, chuding all
cquivalents, which define the scape of the invention.
I claim: .

L An exercise devica comprising:
2 frame having a fixed pivot axis defined thercon, said
be supported on a floor;

€ngage a respective one of said
direct a second end of sgid foot ik along 4 prese-
lected, reciprocating Pathof ravel, which 3 gener-
ally inclined Wﬁhrspcamsaidﬂoor,asthcﬁmt

30

a faster rate than the

2. An exercise devics as in claim

coupling member includes a hell

end which pivotally engages

foot links and a second
said pivot axis.

1, wherein said
crank haviag a first
thc,ﬁmcndofoucofmid

35 cndwhichispivumﬂyaﬁimdto

40

path about said pivot axis, when vicwed from the user’s
le®t side.

4.Ancxcrcis:dCVic:nsindniml,ﬁlrthczind
a flywheel disposed for rotation about said fixed
axis.

S.Ancxczciscdcviccmhchhnlwhcrdnmidﬁmt
and secand guide members each comprise 2 track

6. An cxercise device Sincluim 5 wherein said tracks
are straight tracks.

7.Ancxcxdscdcvic::comprising:

a frame having a

uding
pivot

a first and second coupling member, each associated

with a respective ane of said foot links for pivotally
t Pivot axis at 2 prede-
tcfmhoddi:hnccthgrtﬁnmsolhntaﬁxxtcudof

arcuate path about said

nguidcsupponcdbysaidfmmczndOpmﬁvcta
cng;xgcnidfootlinksandtodircct:swondmdof
cach foot link alang a preselected, rociproc.m'ng
pathoftnvda:t.hcﬁntmdofsaidfootﬁnktxnv-

60
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cls along said arcaate path: . 3 -
: ] path; so that when said exer- to .
cise devi P ‘Cpomon_andwhmthc .
one o ;mi:flgo?& and whea the second end of link travels rearward nlon;::gnd cad of said foat
ward end of sxid reproeacin o PO 4 3 rear- of mravel from a forward end theroef. g pog Pol
crid path, the & ceiprocatng path, forward along tion of the user’s foot initiall creof, the heef por-
d? 1¢ heel portion of a user's foot associ- 5 than the toe nopian Y lowers at a faster rage
ate thmhmxnnﬂyﬁscsataﬁ!stérrntcthanthc po:mf' . .
10
15
20
23
3c
3s
40
45
50
53
60
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