SPANGENEERG, SHIBLEY & LIBER LLP » CLEVELAND, OHIO

Case: 5:01-cv-02182-JG Doc #: 6 Filed: 10/15/01 1 of 5. PagelD #: 27

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

DEBORAH D’ANDREA, ET AL Case No. 5:01CV2182

Plaintiffs Judge Polster

Magistrate Judge Gallas
V.

SIMON & SCHUSTER, INC., ET AL FIRST AMENDED COMPLAINT

S N St ot St Nttt s e S

Defendants

FIRST CLAIM FOR RELIEF

1. This is an action for patent infringement arising under the Patent Act, 35
U.S.C. §1 et. seq. This Court has subject matter jurisdiction under 28 U.S.C. §1331
and 1338(a) as hereinafter more fully appears.

2. Defendants are subject to personal jurisdiction in this district because they
have caused injury in this district by act both within and outside of the district, and
regularly solicit business in this district and/or derive substantial revenue from sales
of goods, including infringing goods, in this district.

3. On September 11, 2001, United States Patent No. RE37,362E (hereinafter

“the ‘362 patent,” a copy of which is attached hereto as Exhibit A) entitled “Book
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Including Edible Articles Such As Candy as a Part of the Pages,” was duly and legally
issued to plaintiff Deborah D’Andrea as patentee. At all times relevant hereto,
plaintiff Deborah D’Andrea was a principal of and was employed by plaintiff
Playhouse Publishing, Inc., hereinafter “PP1,” an Ohio corporation, with its principal
place of business in Akron, Ohio, and was acting in the course and scope of said
employment.

4. At all times relevant hereto there existed a licensing agreement between
the plaintiffs whereby plaintiff Deborah D'Andrea extended to plaintiff PPl the
exclusive right to utilize and derive revenue from the 362 patent.

5. The defendants are infringing the ‘362 patent by making, seliing, offering
for sale, and using books embodying the patented invention, and are inducing others
to infringe, and/or are committing acts of contributory infringement of one or more
claims of the ‘362 patent, all in violation of 35 U.S.C.§271, and will continue to do so
unless enjoined by this Court.

6. The infringing articles made, sold, or offered for sale by the defendants
include, but are not limited to, the following books:

The Cheerios Animal Play Book

The Cheerios Play Book

The Cheerios Christmas Play Book
Cheerios El Libro de Jugar

The Cheerios Halloween Play Book

The M&M'’s Christmas Gift Book

M&M'’s Halloween Treat Book

The M&M's Easter Egg Hunt

The M&M’s Valentine Book

The M&M'’s Brand Birthday Book
Pepperidge Farm Goldfish Fun Book
Pepperidge Farm Goldfish Counting Fun
Kellogg's Froot Loops Counting Fun Book

Kellogg's Froot Loops Color Fun Book
Sun-Maid Raisins Play Book
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7. As a result of the defendants’ infringing activities, plaintiffs have been
damaged. Consequently, plaintiffs are entitled to compensation for these damages
from defendants pursuant to 35 U.S.C. §284 in an amount that cannot be presently
quantified, but will be ascertained at trial.

WHEREFORE, plaintiffs pray for judgment against the defendants in an
amount in excess of Seventy Five Thousand Dollars ($75,000.00), together with the
costs of this action, which will fully, fairly, and adequately compensate for damages
sustained by plaintiffs by reason of the defendants’ infringing activities.

A TRIAL BY JURY OF THE MAXIMUM NUMBER OF JURORS ALLOWABLE

IS HEREBY DEMANDED AS TO ALL ISSUES SO TRIABLE.

T 1 Budlonf

PETER J/BRODHEAD (og 6733)
JENNIFER LNWHITNEY ( 071373)
2400 National City Center

1900 East Ninth Street

Cleveland, OH 44114

(216) 696-3232

Fax: (216) 696-3924

E-Mail: ib@spanglaw.com

iwr@spanglaw.com

OF COUNSEL:

SPANGENBERG, SHIBLEY & LIBER
1900 East Ninth Street

2400 National City Center

Cleveland, Ohio 44114

(216) 696-3232

Fax: (216) 696-3924
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CERTIFICATE OF SERVICE

A copy of the foregoing has been sent by regular U.S. Mail this 15" day of
October, 2001 to the following:

James R. Burdett, Esq.

Mary Jane Sanders, Esq.

Venable, Baetjer, Howard & Civiletti

Suite 1000, 1201 New York Avenue, N.W.
Washington, DC 20005

Attorneys for Defendants

Simon & Schuster, Inc. and

General Mills, Inc.

Lee Wade

c/o Simon & Schuster, inc.

Children’s Publishing Division

c/o Registered Agent

The Prentice-Hall Corporation System
80 State Street

Albany, NY 12207

Thomas Looney, Esq.
Bartlett, Hackett, Feinberg
10 High Street, Suite 920
Boston, MA 02110
Attorney for Defendant
Jennings Pond LLC

Barbara Barbieri McGrath
7 Jennings Pond Road
Natick, MA 01760

Nicholas G. Papastavros, Esq.
Nixon, Peabody LLP

101 Federal Street

Boston, Massachusetts 02110
Attorney for Defendants
Charlesbridge Publishing, Inc. and
M&M Mars, Inc.

Thomas Ward, Esq.

10 East 53" Street

New York, NY 10022
Attorney for Defendant
HarperCollins Publishers, Inc.
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John Marsh, Esq.
Kellogg Company

One Kellogg Square
P.0O. Box 3599

Battle Creek, Ml 49016

PETER J. JWEAD (0006783)
JENNIFE ITNEY (0071373)

ATTORNEYS FOR PLAINTIFFS




