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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

WILLIAM G. CUMMINGS and
JAY G. LEVINE,

-X

Plaintiffs,

-against-

ADIDAS USA, CONVERSE, INC.,
NEW BALANCE ATHLETIC SHOE, INC.,
NIKE, INC., REEBOK INTERNATIONAL
LIMITED and UNDER ARMOUR, INC.,

Defendants.

TRIAL BY A JURY
DEMANDED

COMPLAINT FOR PATENT INFRINGEMENT

This is a civil action for patent infringement wherein plaintiffs allege as follows:

I. THE PARTIES

1. Plaintiff, WILLIAM G. CUMMINGS ("CUMMINGS") is a natural person

residing at Mahwah, New Jersey.

2. Plaintiff, JAY G. LEVINE ("LEVINE") is a natural person residing at New City,

New York.
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3. Upon information and belief, defendant ADIDAS USA. ("ADIDAS") is a

corporation organized and existing under the laws of the State of Oregon, with offices at 5055 N.

Greeley Avenue, Portland, Oregon 97217, is licensed to do business in the State of New York

and is doing business hi the State of New York and in this district.

4. Upon information and belief, defendant CONVERSE, INC. ("CONVERSE") is a

corporation organized and existing under the laws of the State of Massachusetts, with offices at

One High Street, North Andover, Massachusetts 01845-2601, is licensed to do business in the

State of New York and is doing business in the State of New York and in this district.

5. Upon information and belief, defendant NEW BALANCE ATHLETIC SHOE,

INC. ("NEW BALANCE") is a corporation organized and existing under the laws of the State

of Massachusetts, with offices at Brighton Landing, 20 Guest Street, Boston, Massachusetts

02135-2088, is licensed to do business in the State of New York and is doing business hi the

State of New York and in this district.

6. Upon information and belief, defendant NIKE, INC. ("NIKE") is a corporation

organized and existing under the laws of the State of Oregon, with offices at One Bowerman

Drive, Beaverton, Oregon 97005, is licensed to do business in the State of New York and is

doing business in the State of New York and hi this district.
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7. Upon information and belief, defendant REEBOK INTERNATIONAL LIMITED

("REEBOK") is a corporation organized and existing under the laws of the State of

Massachusetts, with offices at 1895 JW Foster Boulevard, Canton, Massachusetts 02021, is

licensed to do business in the State of New York and is doing business in the State of New York

and in this district.

8. Upon information and belief, defendant UNDER ARMOUR, INC. ("UNDER

ARMOR") is a corporation organized and existing under the laws of the State of Maryland, with

offices at 1010 Swan Creek Drive, Baltimore, Maryland 21226, is licensed to do business in the

State of New York and is doing business in the State of New York and in this district.

II. JURISDICTION

9. This action arises under the Patent Laws of the United States, Title 35, United

States Code, Sections 1 et seq. Jurisdiction of this Court is based on Title 28 United States Code,

Section 1338, and venue is proper under Title 28 United States Code, Section 1400(b).
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HI. FACTS

10. Plaintiffs CUMMINGS and LEVINE are the inventors and owners of the entire

right, title and interest in United States Reissue Patent No. RE 40,215 E (hereinafter "Reissue

Patent") for "Stabilizer Athletic Shoe" duly issued April 8, 2008. A true copy of said United

States Reissue Patent is annexed hereto as Exhibit "A",

CAUSE OF ACTION AGAINST ADIDAS

11. Plaintiffs repeat the allegations contained in paragraphs 1-9 as if fully set forth

herein.

12. Upon information and belief, Defendant ADIDAS has manufactured, used or sold

within this district and elsewhere, and imports into the United States, athletic shoes which

infringe CUMMINGS and LEVINE's Reissue Patent, and are continuing to manufacture, use,

sell, offer to sell in, or import into the United States such infringing athletic shoes, in this district

and elsewhere.
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13. Upon information and belief, Defendant ADIDAS transacts business within the

State of New York, has committed and continues to commit tortuous acts including acts of patent

infringement within the State of New York causing injury to Plaintiffs*, actively solicits business

and contracts in the State of New York, has substantial revenue from goods sold in the State of

New York, and contracts to supply goods and services in the State of New York.

CAUSE OF ACTION AGAINST CONVERSE

14. Plaintiffs repeat the allegations contained in paragraphs 1-9 as if fully set forth

herein.

15. Upon information and belief, Defendant CONVERSE has manufactured, used or

sold within this district and elsewhere, and imports into the United States, athletic shoes which

infringe CUMMINGS and LEVINE's Reissue Patent, and are continuing to manufacture, use,

sell, offer to sell in, or import into the United States such infringing athletic shoes, hi this district

and elsewhere.
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16. Upon information and belief, Defendant CONVERSE transacts business within

the State of New York, has committed and continues to commit tortuous acts including acts of

patent infringement within the State of New York causing injury to Plaintiffs, actively solicits

business and contracts in the State of New York, has substantial revenue from goods sold in the

State of New York, and contracts to supply goods and services in the State of New York.

CAUSE OF ACTION AGAINST NEW BALANCE

17. Plaintiffs repeat the allegations contained in paragraphs 1-9 as if fully set forth

herein.

18. Upon information and belief, Defendant NEW BALANCE has manufactured,

used or sold within this district and elsewhere, and imports into the United States, athletic shoes

which infringe CUMMINGS and LEVINE's Reissue Patent, and are continuing to manufacture,

use, sell, offer to sell in, or import into the United States such infringing athletic shoes, hi this

district and elsewhere.
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19. Upon information and belief, Defendant NEW BALANCE transacts business

within the State of New York, has committed and continues to commit tortuous acts including

acts of patent infringement within the State of New York causing injury to Plaintiffs, actively

solicits business and contracts in the State of New York, has substantial revenue from goods sold

in the State of New York, and contracts to supply goods and services in the State of New York.

CAUSE OF ACTION AGAINST NIKE

20. Plaintiffs repeat the allegations contained in paragraphs 1-9 as if fully set forth

herein.

21. Upon information and belief, Defendant NIKE has manufactured, used or sold

within this district and elsewhere, and imports into the United States, athletic shoes which

infringe CUMMINGS and LEVINE'S Reissue Patent, and are continuing to manufacture, use,

sell, offer to sell in, or import into the United States such infringing athletic shoes, in this district

and elsewhere.
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22. Upon information and belief, Defendant NIKE transacts business within the State

of New York, has committed and continues to commit tortuous acts including acts of patent

infringement within the State of New York causing injury to Plaintiffs, actively solicits business

and contracts in the State of New York, has substantial revenue from goods sold in the State of

New York, and contracts to supply goods and services in the State of New York.

CAUSE OF ACTION AGAINST REEBOK

23. Plaintiffs repeat the allegations contained in paragraphs 1-9 as if fully set forth

herein.

24. Upon information and belief, Defendant REEBOK has manufactured, used or sold

within this district and elsewhere, and imports into the United States, athletic shoes which

infringe CUMMINGS and LEVINE's Reissue Patent, and are continuing to manufacture, use,

sell, offer to sell in, or import into the United States such infringing athletic shoes, in this district

and elsewhere.
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25. Upon information and belief, Defendant REEBOK transacts business within the

State of New York, has committed and continues to commit tortuous acts including acts of patent

infringement within the State of New York causing injury to Plaintiffs, actively solicits business

and contracts in the State of New York, has substantial revenue from goods sold in the State of

New York, and contracts to supply goods and services in the State of New York.

CAUSE OF ACTION AGAINST UNDER ARMOUR

26. Plaintiffs repeat the allegations contained in paragraphs 1-9 as if fully set forth

herein.

27. Upon information and belief, Defendant UNDER ARMOUR has manufactured,

used or sold within this district and elsewhere, and imports into the United States, athletic shoes

which infringe CUMMINGS and LEVINE's Reissue Patent, and are continuing to manufacture,

use, sell, offer to sell in, or import into the United States such infringing athletic shoes, in this

district and elsewhere.
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28. Upon information and belief, Defendant REEBOK transacts business within the

State of New York, has committed and continues to commit tortuous acts including acts of patent

infringement within the State of New York causing injury to Plaintiffs, actively solicits business

and contracts in the State of New York, has substantial revenue from goods sold in the State of

New York, and contracts to supply goods and services in the State of New York.

IV. PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray for the following reliefs against each of the Defendants:

A. a declaration that each of the aforementioned Defendants is making, using,

offering to sell or selling in the United States, or importing into the United States, athletic shoes

which infringe said Reissue Patent;

B. a permanent injunction under 35 U.S.C. §283 against infringement of said Reissue

Patent by each of said Defendants, its officers, agents, attorneys and employees, and those acting

in privity or concern with each of said Defendants;

10
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C. an award of actual damages under 35 U.S.C. §284 against each of said Defendants

in favor of Plaintiffs, together with interest and costs, as a result of infringement of said Reissue

Patent;

D. a judgment of treble damages under 35 U.S.C. §284 because of the willful,

wanton and deliberate nature of each of Defendants' infringement of said Reissue Patent;

E. a judgment that this case is an "exceptional case" within the meaning of 35 U.S.C.

§285, and an award of Plaintiffs' attorney's fees and costs incurred in connection with this

action; and

F. such other and further relief as this Court may deem just and proper under the

circumstances.

11
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I. Award such other and further relief as is just.

JURY DEMAND

Plaintiffs demand a jury trial on all issues so triable.

Yours, etc.

LAW OFFICES OF JAMES W. BADIE

Dated: New York, New York
November 13 ,2008

By.
ames W. Badie (7B 6961)
ttorney for Plaintiffs WILLIAM G.
UMMINGS and JAYG. LEVINE

521 Fifth Avenue, Suite 3300
New York, New York 10175-3399
Telephone: (212) 244-5632
Facsimile: (212) 244-1364
Email: badielaw@att.net
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Exhibit A
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(57) ABSTRACT

An athletic shoe is provided which contributes a dynamic
stability of the shoe during several athletic activities. The
athletic shoe comprises a tapered lateral wedge section and
may further include a lateral heel stabilizer, a medial heel
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10 Claims, 3 Drawing Sheets
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US RE40,215 E
1 2

STABILIZER ATHLETIC SHOES SUMMARY OF THE INVENTION

n^..««_ i j • u i, i *_ r i • j.v In accordance with the present invention an athletic shoeMatter enclosed in heavy brackets [ ] appears m the . ., , ,. , , ^ f .. . . ..
original patent but forms no part of this reissue specifl- 1S pr°V1fed ****> J**??? A ^ ** ^°°if" f'
cation; matter printed in italics indicates the additions s ™ ̂ ac. f°°l Stab,lh?' red"Ce* la^ral **% 12f'
made by reissue bihty and alleviate foot fatigue which often results from

athletic activities such as jogging, running, tennis,
FIELD OF THE INVENTION basketball, jumping and even weight lifting exercises. In one

embodiment, the athletic shoe comprises heel and a sole
This invention relates generally to athletic shoes and having a rear foot portion and a forefoot portion which has

particularly to stabilizer athletic shoes for persons engaged 10 a medial section and a lateral section. The forefoot portion
in athletic activities. More specifically, this invention relates has a lateral wedge conformally affixed thereto or formed,
to an improved athletic shoes construction which incorpo- integrally therewith, said lateral wedge member being
rate features designed to increase foot and ankle stability tapered from the medial section toward the lateral mid
during various athletic activities in order to decrease muscle portion of the forefoot.
fatigue, enhance performance and minimize injuries. 15 in a second embodiment, the shoe is similar to the first

r^A^^^^^r^r^ ~^ -™T,-, „^ ™ embodiment and further includes a lateral heel stabilizer
BACKGROUND OF THE INVENTION conformally attached to the heel counter, a medial heel

Various athletic shoes are presently being marketed for Wed8e spanning the length and width of the shoe heel, and
different activities such as running, tennis, basketball, rac- a tapered lateral forefoot member attached to the bottom sole
qetball and golf. These shoes are designed to prevent, or at 20 °* "ie shoe.
least minimize injuries caused by lateral foot ankle insta- RRTRF nB^WTPTTOM OF TOP n» AWTM«<:
bility during such activities. Current athletic shoes do not BBUEF DESCRIPTION OF ™E DRAWINGS
adequately guard against injuries caused by all type of ^ foe drawings, wherein the same reference numerals in
athletic activities, including those activities which involve the different figures designate like parts-
side-to-side jumping motions These activities have greater 25 FIG j is a side elevationa] partiy perspecuve view of an
tendency for lateral foot ankle mstability, and hence rnjury ath]etic shoe ̂  ratin a JaLal forefoot wedge in accor-
in the foot and/or ankle. dance wim Qne embodiment of the present mvention;

U.S. Pat. No. 3,738,373, issued Jun. 12, 1973 descries an FIG 2 {s & bottom ̂  of ̂  shoe shown ̂  FIG j
athletic shoe which incorporates a flexible wedge mounted „,„ „ . ,. „ - ,.™U
therein which extends completely to the rear edge of the heel 30

 FIG' 3 ls a sectlonal view ̂ ^ along me line 3'3 of FIG-
thereby providing maximum "cushion". >

An earlier patent, U.S. Pat. No. 2,847,769, issuedAug. 19, FIG- 4 is a side devatknial, party perspective view of an
1958 discloses shoes for golfers which are designed to athletic shoe made according to another embodiment of this
compel a golfer to automatically assume the correct golf invention,
stance. 35 FIG. 5 is a bottom view of the shoe shown in FIG. 4;

Other athletic shoes incorporate air-cushioning means, FIG. 6 is a view taken along the line 6-6 of FIG. 4; and
usually in the heels, for absorbing the impact experienced FIG. 7 is a view taken along the line 7-7 of FIG. 4;
during said activities. FIGS j.? illustrate the left shoe, it being understood that

So far as it is know, there is no single pair of athletic shoes the right shoe is similar in construction with the specific
which adequately affords the desired degree of protection 40 features being located on opposite side of the shoe,
and guards against injuries resulting from foot instability
during athletic activities of the type hereinbefore mentioned. DETAILED DESCRIPTION OF DIFFERENT
This is largely because the foot-angle structure is complex EMBODIMENTS THE INVENTION
and includes numerous joint axis with different movements Referring to FIGS. ̂  mere is shown, in FIG. 1, a sport
and displacements in response to varying impacts and posi- 45 shoe 1Q ̂  & flexiWe ion n mounted on of

tions. Thus the design of an athletic shoe which can protect ^ ghoe ̂  12 ̂  ̂  tied ̂ ^ ̂  ^ u fe ̂
against the different possible injunes resulting from a variety ghoe lace 13 ̂  gole 12 extends fom ̂  toe rtioa 1S to
of athletic activities must take into consideration such fac- ^ ̂  ^ J? which ^ ̂  of semi.rigid m

tors as supmation, pronation dorsiflexion, plantarflexion, construct£;. The bottom or outsole 19 (see FIG. 2) may be
abduction and adduction which occur at the foot-ankle jouit rfbbed ^ or ttemed as desired For ̂  purposes of
during said sports activitaes. Accordingly, there is need for a uge ̂  s^me ^ Ve heel may be cushioned, or rendered
single athletic shoe which is designed to afford maximum resi]ient ̂  We rf absorbent shocks u^n impact by

benefits for those engaged in various athletic activities in mdudi ^ du^ ^ ellets or spring means between the
which foot-ankle injuries are matter of common expen- hee] ̂  ̂  sole Such constructions ̂  well known in the
ences. prior art. For the purposes of this invention, in the embodi-

It is therefore an object of the present invention to provide " ment sb.owri in FIGS. 1-3, the shoe is provided with an
an athletic shoe which is designed to afford maximum external lateral forefoot stabilizer 21 which is formed as an
protection against injuries resulting from sports activities integral part of the shoe conformally contouring the lateral
involving jumping and side-to-side motions such as, e.g., forefoot portion of the shoe. The lateral forefoot stabilizer 21
running, jumping, basketball, tennis and racquetball. is preferably about Vs to about *A inch thick and is attached

It is a further object of this invention to provide athletes 60 to the edge of the sole, with its thickness increasing gradu-
with athletic shoes which incorporate features that counter ally toward the lateral side where it is at its greatest
the adverse effects of such factors as supination, pronation, thickness. The lateral forefoot stabilizer 21 extends a dis-
dorsiflexion, plantarflexion, abduction and adduction expe- tance of from about 2 to about 4 inches, from the middle
rienced by athletes during several athletic activities. toward the toe portion 15, thus extending from the 5* toe

The foregoing and other objects of this invention will 65 proximal to the 5* metatarsal base. The lateral forefoot
become more apparent from the following detailed descrip- stabilizer 21 may be made of the same material used in
tion and accompanying drawings. forming the shoes, generally hard rubber, neoprone or a
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US RE40.215 E
3 4

plastic, such as a copolymer of etbylene and vinyl acetate Referring again to FIG. 5, the shoe 100 is provided, at its
(EVA). The provision of the lateral forefoot wedge 21 will bottom, with a tapered lateral forefoot wedge 117 confor-
accomplish two goals, i.e., locking the metatarsal joint at mauy contoured to the forefoot, which is approximately %
propulsive phase of gait tims producing a stronger lever arm to 3/16 ̂  ̂ ^ md is t ^ mediaj to latera] fom ̂
which results in increased push-off power, hi addition, it -jj, f f . vt. •» £.• i <. _<. 1. • » ^ i * 1
decreases lateral ankle instability in the types of sport 5 n^af forf><*> wrth >* thickest part being at the lateral
activities which require excessive medial to lateral move- slde" In ̂ P6^ J31?0^ tne forefoot wedge 117 extends
ments. fr°m me " toe proximal to the 5 metatarsal base. As

Referring now to the embodiment of this invention illus- previously mentioned, the inclusion of the lateral foot wedge
trated in FIGS. 4-7, there is shown, in FIG. 4, an athletic ^ me snoe results in a more vertical push-off power and
shoe generally designated as 100 having a flexible top 10 decreases lateral ankle stability whenever excessive medial
portion 101 mounted on top of the shoe sole 102 and tied to lateral movements are encountered,
around the top foot portion 101 by the shoe lace 103. The
sole 102 extends from the toe portion 105 to the heel portion " can be appreciated from the foregoing description of the
107 which may be rigid or semi-rigid in construction. The different embodiments of the novel athletic shoes that sev-
bottom shoe sole 109 may be ribbed, grooved or patterned eral changes and modifications may be made in the structure
as desired. As in the embodiment shown hi FIGS. 1-3, the of the shoe which are suggested by the description and the
heel may be cushioned or rendered resilient so as to with- drawings herein. Such changes and modifications are nev-
stand the impacts experienced by athletes during jumping, ertheless within the scope of the present invention,
running, jogging and other foot-to-ground impact producing
activities. What is claimed is:

In this embodiment of the invention, and as seen in FIGS. 20 1- A stabilizer athletic shoe comprising a sole having a
4-7, the shoe 100 is provided with an external lateral bottom portion, a forefoot having a top portion, a rearfoot
forefoot stabilizer 111, a lateral heel stabilizer 113, a medial portion, an edge and a heel portion, said forefoot portion
heel wedge 115 and a bottom forefoot wedge 117, all of having a medial part and a lateral part, an external lateral
which contribute to the rigidity and dynamic stability of the foot stabilizer attached to the edge of said sole, a bottom
snoe- 25 forefoot wedge member attached to the bottom of said sole,

The lateral forefoot stabilizer 111 serves a similar function a medial heel wedge having a bottom portion wherein said
and purpose as toe lateral forefoot stabilizer 21 described in heel wed substantially the entire length, and about
conjunction with FIG 1 The lateral forefoot stabihzer 111 ^^^^^ wi(Wl of said heel ̂  a heel stabilizer extend-
is made of plastic or rubber the same as the shoe is disposed . f ^ fe rf f jd fa j & f ̂
proximal to the 5 metatarsal, is conformably attached _r ^
laterally to the shoe, extending about 1 to 3 inches from the 30 reafloot P°™.on- . - , - „ i. •
middle toward the toe portion 105. The provision of the 2' A stabler athletic shoe as in claim 1 wherein said
lateral forefoot stabilizer 111 guards against lateral instabil- external lateral foot stabihzer is from about ft to about 'A
ity of toe foot and toe ankle (strains and sprains) and mch Mck' wlth ̂  thickness increasing from said medial
excessive frontal plane motions. part to said lateral part of said forefoot portion.

The lateral heel stabilizer 113 is a piece of rubber or 35 3. A stabilizer athletic shoe as in claim 1 wherein said
plastic (EVA) which is about 2 to 3 inches wide, about 2-3 bottom forefoot wedge member and said lateral foot stabi-
inches high (depending on toe height of the shoe) and is lizer P3^ overlap one another.
about % to J/4 inch thick. The lateral heel stabihzer 113 is 4- A stabilizer athletic shoe as in claim 2 wherein said
attached to the rear exterior of toe shoe above the heel 107 bottom forefoot wedge member and said lateral foot stebi-
extending from the proximal end 113B to toe distal end 113A 40 lizer P31^ overlaP one another.
near toe top of toe shoe, thus adding firm support to the 5- A ^tabilizer athletic shoe comprising a sole having a
lateral heel and reducing lateral ankle sprains experienced in bottom portion a forefoot having a top portion a rearfoot
sports such as basketball and tennis. It also provides added portion, an edge and a heel portion, said forefoot portion
stability and push-off power in such activity as weight having a medial part and a lateral part, and a lateral foot
liftine stabilizer integral with and conformally contouring the edge
11-Ll.LLLJi,. ^̂

The athletic shoe 100 also comprises a medial heel wedge oj saia sole. , , . , . , . , , . .,
115, which may be ribbed, grooved or patterned as desired, , * A, ̂ ,llzer Met h ,» dalm 5 where™ ̂ d
and it is incorporated into the heel structure and/or affixed lateral foot stabilizer is from about V* to about V. inch thick
thereto at about 2 to 5 degrees relative to the ground. As ?*h ̂  thickness mcreasmg from said medial part to said
shown in FIG. 5, toe wedge 115 spans toe entire length and lat<?a P°rt of said forefoot portion
approximately * of toe width of toe heel with toe highest 50 /• * stabilizer athletic shoe as in claim 5 further including
part of toe wedge being at toe medial inner heel. Thus, toe a forefoot wedge member
rear of toe athletic shoe will have a mild tilt outward, i.e., . *•/ stab'hzer ath,letlc s*oe™ m ca™ \ ̂ em sa'f
away from toe body. The incorporation of toe medial heel forefoot wedge member and said lateral foot stabilizer partly
wedge in toe athletic shoe as aforesaid limits toe pronation overlap each other. . , . _ , . . ,
and inversion of toe foot as toe heel stricks toe ground. It is 55 9. A stabihzer athlete shoe as in cla,m 7 wherein said
a matter of common experience that molt overuse lateral footstabilizer is from about Vs to about A inch thick
syndrome, including plantar facilities, posterior tibial medial >"** ̂  thickness increasing from said medial part of said
tendonitis knee and lower back pain are due to, or exacer- lateral part of said forefoot portion.
bated by over pronation or an exaggerated inward rolling of , 10- ̂ stabl1'?^. athet£ shoe, ™ l" falm 8

t ^,herel"far
toe foot. By providing a medial heel wedge as herein 60 ^eralfoot stabilizer is from about Vs to about >< inch thick
described, pronation will be effectively reduce! foot and leg ™*k "" thickness increasing from said medial part to said
fatigue will be alleviated and foot stability is increased, all lateral Part °f sald f°ref°ot P™*™-
of which contribute to dynamic stability during athletic
performance. * * * * *
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