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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

CORMA INC., a Canadian Corporation,

Plaintiff;
vs. Case No. 06 C 3316

Shanghai Jwell Machinery Co., Ltd.,
(a/k/a Shanghai Jwell Machine
Manufacture Co., Ltd., and a/k/a
Shanghai Jwell Pipe Equipment Co.,
Ltd.),

Defendant.

Judge Lindberg
Magistrate Keyes

AMENDED COMPLAINT FOR DECLARATORY JUDGMENT
(PATENT INFRINGEMENT) AND INJUNCTIVE RELIEF

Corma, Inc., a Canadian corporation (“Plaintiff”), by its attorneys, Donald F. Engel, and

Maurice Cahn, for its Amended Complaint For Declaratory Judgment due to Patent Infringement

and Injunctive Relief against Shanghai Jwell Machinery Co., Ltd., (a/k/a Shanghai Jwell

Machine Manufacture Co., Ltd., and a/k/a Shanghai Jwell Pipe Equipment Co., Ltd.) (“Jwell” or

“Defendant”) pursuant to 28 U.S.C. §2201 and F.R.C.P. 57 states as follows:

JURISDICTION

1. This action arises under the Patent Laws of the United States, 35 U.S.C. § 271 and

§281, as hereinafter more fully appears.

2. This Court has jurisdiction over this cause of action pursuant to 28 U.S.C. §1338.

3. Venue in this Court is proper pursuant to 28 U.S.C. §§ 1391 and 1400 and because

during the month of June, 2006, Jwell maintained temporary offices at McCormack Place,

Chicago, Illinois from where it conducted business.
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PARTIES

4. Plaintiff, Corma Inc., is a Canadian corporation having its principal place of business

at 10 McCleary Court, Concord, Ontario L4K 2Z3 Canada.

5. Jwell, upon information and belief, is a Chinese corporation having a place of

business at 4315 CaoAn Road, Shanghai 201804 China.

FACTUAL BACKGROUND

6. For nearly thirty years, Plaintiff has been in the business of engineering and

manufacturing precision profile pipe manufacturing equipment and is considered a world leader

in the field.

7. Plaintiff is responsible for numerous innovations in the pipe extrusion manufacturing

equipment industry and its founder Manfred A.A. Lupke has had numerous patents issued

naming him as an inventor. One of those patents is the subject of this litigation.

8. A significant machine line invented, engineered, manufactured, and sold by Plaintiff

is a vacuum mold block and carrier assembly which provides a plastic pipe manufacturer with

substantially enhanced precision in production of profiled plastic tubing, and, particularly,

extruded, single and double-walled corrugated plastic tubing.

9. Typically, corrugated plastic tubing is formed by extrusion of molten plastic from a

nozzle into a receiving, continuously cycling mold tunnel formed of pairs of co-acting mold

blocks featuring annular troughs.

10. Achieving substantially uniform vacuum over the entire length of the trough and

along the section of the mold tunnel effectuating molding to thereby produce high quality,

uniform pipe was a problem in the art of manufacturing profiled plastic tubing.
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11. Without vacuum assist and control, the molten plastic would not seat evenly in the

trough leading to an uneven product. Correspondingly, in places suffering from too great a

vacuum, the outer layer may be drawn unevenly to leave zones of insufficient wall thickness and

zones with too great a plastic thickness leading to bulges.

12. In the case of double-walled pipe, it is typical to form a pipe with an outer, profiled

layer extruded from a first nozzle followed by extrusion from a second nozzle positioned axially

downstream of the first of a second layer that coalesces with the base of the first layer before

setting, and forms a smooth inner wall.

13. Where too little a vacuum is applied then the outer, profiled layer will display

inconsistencies and deformities. On the other hand where too great a vacuum is applied during

the molding process, the second extruded layer may be partially draw into one or more of the

annuli, resulting in an uneven, wavy interior wall.

14. Recognizing the problem and seeking to solve the problem, Mr. Lupke developed a

revolutionary vertically aligned system in the late 1980’s utilizing a combination of a vacuum

source with vacuum communicating carriers and detachable, vacuum mold blocks with a tongue

and groove connection able to establish a continuously cycling mold tunnel.

15. Since its invention in the late 1980’s, Plaintiff has sold hundreds of corrugator lines

thousands of mold block assemblies incorporating its important invention and continues to sell

such lines and assemblies.

16. Plaintiff is presently exhibiting such assemblies and extruded pipe production systems

incorporating the patented technology at the tri-annual NPE (National Plastics Exposition) 2006

trade show here in Chicago (June 19-22).
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17. The engineering technology involved with Mr. Lupke’s invention is described in

Canadian Patent Application No. 577,654 filed September 16, 1988, which lead to Canadian

Patent No. 1,298,450 that issued on April 7, 1992.

18. U.S. Patent Application No. 07/405,779 filed on September 11, 1989 claims priority

to the Canadian Patent Application No. 577,654 and names Manfred A.A. Lupke as the

inventor/applicant.

19. U.S. Patent Application No. 07/405,779 received a first office action on May 7, 1990

with a response being filed on July 3, 1990. A second office action issued on August 10, 1990

that was responded to on September 24, 1990 that led to an examiner’s interview and an

Examiner’s Amendment on October 5, 1990, which resulted in the application being allowed.

20. On March 26, 1991, United States Letters Patent No. 5,002,478 was duly and legally

issued by the United States Patent and Trademark Office from Patent Application No.

07/405,779 to Manfred A.A. Lupke and subsequently assigned to Plaintiff for an invention

entitled "Improvements in Suction Applying Molded Blocks in Pipe Forming Apparatus." A

copy of U.S. Patent No. 5,002,478, the term of which expires on September 11, 2009, is attached

to this Complaint as Exhibit A.

21. Plaintiff is the owner of and retains all rights for past infringement in and to the

above-referenced Letters Patent.

22. As a result of a subsequent challenge, the patent was subject to a re-examination

number 90/005,078 in the United States Patent and Trademark Office.

23. The first office action issued in re-examination 90/005,078 on January 29, 1999

rejecting the four issued claims based on Canadian patent number 902314 in combination with

U.S. patents issued to Manfred A.A. Lupke.
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24. An examiner interview was conducted on March 2, 1999 prior to a response being

filed on March 12, 1999 that added new claims 5-13 and left the issued claims 1-4 unamended.

25. The second office action issued on May 4, 1999 indicating that two of the new

independent claims were allowed and certain dependent claims would be allowable if rewritten

in independent form.

26. The amendment filed on May 18, 1999 cancelled the rejected claims and amended the

objected claims to place them in allowable form.

27. A subsequent notification regarding a non-responsive amendment issued on July 19,

1999 that required a supplemental amendment to be filed on July 20, 1999.

28. Based on the supplemental amendment, the U.S. Patent and Trademark Office issued

on August 4, 1999 a Notice of Intent to Issue a Re-examination Certificate for claims 6, 7, 9-13,

which were renumbered as claims 5-11 in the re-examination certificate.

29. The Examiner determined the invention was patentable over the art based on a tube

production device including in combination, a tongue and groove connector, a stationary suction

chamber, and vertically aligned molding members.

30. The patent was granted Reexamination Certificate B1 5,002,478 on October 5, 1999.

A copy of the Reexamination Certificate is attached to this Complaint as Exhibit B.

31. The importance of the invention has been confirmed by patent offices and courts

throughout the world including Canada, China, Europe, and Japan.

32. The Chinese cognate application filed from the Canadian priority application was

granted Chinese Patent No. ZL89107110 with an English title translation being the same as the

patent in suit: “Improvements in Suction Applying Molded Blocks in Pipe Forming Apparatus”.
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33. Defendant and another co-defendant, in the action filed in China, were recently found

by the Shanghai Second Intermediate People’s Court to have infringed that Chinese patent and

found to have engaged in spoliation of evidence and misrepresentations to the Court.

34. As a result, Jwell, primarily, was found liable for the infringement, costs, and fees in

that action (a copy of an English language translation of the May 20, 2006 opinion is attached

hereto as Exhibit C).

35. Notwithstanding the adverse ruling from the Chinese Court regarding infringement

and the existence of Plaintiff’s re-examined U.S. cognate patent 5,002,478, on information and

belief, Jwell is now exhibiting and offering for sale pipe manufacturing equipment including

equipment incorporating Plaintiff’s suction mold block technology at the NPE 2006 trade show

in Chicago that commenced on June 19, 2006. (Declaration of Manfred A.A. Lupke, Exhibit D).

36. The NPE 2006 trade show is the largest of its type in the western hemisphere and

occurs only on a tri-annual basis.

37. On information and belief, Jwell’s activities complained of herein in the United States

and particularly, at the Chicago trade show, are willful, wanton and in reckless disregard of

Plaintiff’s valuable patent rights in its important suction mold block invention.

COUNT I
PATENT INFRINGEMENT

38. Plaintiff adopts and incorporates by reference as if fully stated herein, the allegations

set forth in Paragraphs 1-37.

39. This Count is for patent infringement pursuant to 35 U.S.C. §271.

40. Defendant’s acts of infringement are taking place in the United States and in this

judicial district.
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41. Defendant is in the business of manufacturing, distributing, selling, and offering for

sale pipe extrusion and manufacturing machinery and equipment in the United States and this

judicial district.

42. Upon information and belief Defendant, without license or permission of Plaintiff is

exhibiting, selling, and offering for sale a pipe extrusion and manufacturing machinery and

equipment that infringe claims of U.S. Patent No. 5,002,478 in the United States.

43. Upon information and belief, the infringement also includes importing and causing

the pipe extrusion and manufacturing machinery and equipment to be used within the United

States by its customers.

44. The machinery and equipment which constitutes a material part of the machinery are

not staple articles or commodities in commerce suitable for non-infringing uses.

45. Defendant, Jwell has infringed and is attempting to induce infringement by others of

said United States Letters Patent within the United States in violation of 35 U.S.C. §271.

46. Plaintiff is being irreparably harmed by virtue of Defendant’s ongoing infringement

of U.S. Patent No. 5,002,478.

47. Defendant, Jwell will continue to infringe Plaintiff’s patent by offering for sale,

selling, importing into the United States, and inducing others to use Plaintiff’s patented extruded

plastic tube production machinery and equipment including in combination, a tongue and groove

connector, a stationary suction chamber, and vertically aligned molding members unless

enjoined by this Court.

48. Plaintiff is entitled to damages in no event less than a reasonable royalty by reason of

Defendant Jwell’s infringement of Plaintiff's United States Letters Patent in the United States.
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The amount of such damages being ascertainable upon the conduct of appropriate discovery

herein.

WHEREFORE, Corma, Inc. respectfully requests that judgment be entered in its favor

and against Defendant due to its willful patent infringement as follows:

A. Entry of a declaration of judgment of infringement in favor of Corma and against
Defendant; and

B. Entry of a preliminary and permanent injunction against Defendant enjoining it
from it further infringing of U.S. Patent No. 5,002,478 by Defendant, Jwell, as authorized under
35 U.S.C. §283; and

C. Require Defendant to account for all of its sales and profits obtained from said
infringement and inducement to infringe in the United States; and

B. Award Plaintiff compensation for Defendant’s infringement and inducement to
infringe as provided by United States Patent Laws, in such amount being warranted as found by
this Court, such amount to include up to treble damages pursuant to the provisions of 35 U.S.C.
§284; and

C. Award Plaintiff its costs and reasonable attorneys' fees pursuant to 35 U.S.C. §285;
and

D. Award Plaintiff interest from the date of infringement; and

E. Award Plaintiff such other and further relief as this Court deems just.

CORMA INC.

By: /s/ Donald F. Engel
One of its Attorneys

Donald F. Engel #6192125
320 W. Ohio St., Suite 501
Chicago, IL 60610
312-229-7900

Of Counsel:
Maurice U. Cahn
Cahn & Samuels, LLP
2000 P Street, NW, Ste. 200
Washington, D.C. 20036
202-331-8777
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S h a n g h a i  S e c o n d  I n t e r m e d i a t e  P e o p l e ’ s  C o u r t 

 

Civil Judgment  

       (2005) Hu Er Zhong Min Wu (Zhi) Chu Zi No.101 

 

Plaintiff: Manfred A. A. Lupke,  

Gender: Male,      Date of Birth: July 14, 1939 

Nationality: Canadian, 

Residence: 10 Mccleary Court, Concord, Toranto, Ontario, Canada   

Attorney: Xu Shenmin and Huang Jianguo, Attorneys-at-law of Watson 

&Band Law Offices 

 

Defendant: Shanghai Jwell Machine Manufacture Co., Ltd. 

Residence: 7735, Fanghuang Road, Huangdu Town, Jiading District, 

Shanghai 

Legal Representative: He Haichao, president of the company 

Attorney: Zhang Ruzhong, employee of the company 

Attorney: Feng Ruizhong, Attorney-at-law of Shanghai Yiping Law Firm 

 

Defendant: Anhui Guotong Hi-Tech Pipe Co., Ltd. 

Residence: Guotong Industrial Park, Fanhua Road, Hefei Economic and 

Technological Development Zone, Anhui Province, China 

Legal Representative: Xiao Heng, president of the company 

Attorney: Lv Guangtao, legal counsel of the company 

Attorney: Li Pengfeng, Attorney-at-law of Anhui Chengyi Law Firm 

 

Regarding the patent infringement case of the plaintiff Manfred A. A. Lupke vs 

the defendant Shanghai Jwell Machine Manufacture Co., Ltd.(“Jwell”) and 

Anhui Guotong Hi-Tech Pipe Co., Ltd. (“Guotong”), our court accepted this 

case on March 1, 2005 and formed a panel according to law. On March 28, 
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2006, our court held a formal hearing. The plaintiff’s attorneys Xu Shenmin 

and Huang Jianguo, Jwell’s attorney Feng Ruizhong, and Guotong’s attorney 

Lv Guangtao attended the hearing. Now the trial of this case is completed. 

 

The plaintiff Manfred A. A. Lupke claimed that the plaintiff is chairman of the 

board of directors of Corma Inc., who is specialized in the design and 

manufacture of corrugated plastic pipe production system, and holds a world 

leadership in corrugated machinery production system. The plaintiff is also the 

patentee of a Chinese invention patent No. ZL89107110 named 

“Improvements in Suction Applying Molded Blocks in Pipe Forming Apparatus”. 

The invention relates to a mold in apparatus for producing corrugated tube 

and functions as improving the seal between the vacuum tunnel and traveling 

mold blocks. 

 

The plaintiff found the technical features of the corrugated pipe machine made 

by defendant Jwell and sold to Anhui Guotong fall into the protection scope of 

the plaintiff’s patent. The two defendants used the plaintiff’s patent for 

business purpose without the authorization of the plaintiff, which has violated 

the plaintiff’s patent right, and therefore the two defendants shall bear relevant 

civil liabilities. The plaintiff hereof beseeches the court to order: (1) the 

defendant Jwell to cease the manufacture and sales of the corrugated pipe 

machine which infringed plaintiff’s patent No. ZL89107110.5 and not to use, 

transfer or put the manufactured machine into market in any way; (2) the 

defendant Jwell to destroy the specific mold and appliance for producing the 

corrugated pipe machine; (3) the defendant Guotong to cease the use of the 

infringing corrugated pipe machine and (4) the defendant Jwell to compensate 

RMB 500,000.00 as the economic loss suffered by the plaintiff 

 

The plaintiff provided the following evidences to support his claims 

1. duplicate copy of patent register; 
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2. patent certificate and specification; 

3. receipt of patent annuity;  

The above evidences are to prove the plaintiff is the patentee of the said 

patent “Improvements in Suction Applying Molded Blocks in Pipe Forming 

Apparatus” (Patent No. ZL89107110.5). 

4. product catalogue of Jwell; 

5. Notarial Certificate and attached disc issued by The First Notarial Public of  

Shanghai Huangpu District; 

6. a set of evidence obtained through evidence preservation: 

(1) photos and videos; 

(2) corrugated pipe machine, purchase contract for the mold and invoice 

The above evidences are to prove the defendant Jwell manufactured the 

corrugated pipe machine and sold to the defendant Anhui Guotong, so both of 

the defendant infringed the patent right of the plaintiff. 

7. a set of evidence concerning attorney fee 

(1) list of attorney fee; 

(2) invoice of attorney fee; 

(3) debit notice of bank; 

(4) Price standards instructed by the Government for legal service fees in 

Shanghai (provisional). 

The above evidence are to prove the plaintiff had spent RMB145,774.50 in 

order to stop the defendant’s infringement. 

 

The defendant Jwell argued that 1) the claims of the plaintiff are not proper. 

The plaintiff’s patent is only related to the technology of mold block, which is 

one accessory of the corrugated pipe machine. So it is beyond the scope of 

patent right for the plaintiff to request the defendant to stop making, selling 

and using the corrugated pipe machine. 2) Jwell did not manufacture and sell 

the case-related mold blocks. The corrugated pipe machine sold by Jwell to 

Guotong did not include the case-related mold blocks and Jwell never sold 
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such mold block to Anhui Guotong later; the mold blocks used by Guotong is 

provided by another company Anhui Guofeng Plastic Co, Ltd, who imported 

the mold block from Corma Inc.; 3) the notarial certificate provided by the 

plaintiff is in violation of laws and should not be accepted; the evidence 

preservation conducted by the court violated relevant provisions; 4) the 

plaintiff’s patent has been public technology. 

 

In order to support its defending opinions, the defendant provided the 

following evidences: 

1. statement jointly issued by Anhui Guotong and Anhui Guofeng; 

2. Import & Export Contract and its attachment. 

The above evidences are to prove the case-related mold block used by 

Guotong was purchased from Corma Inc and the mold mentioned in the 

purchase contract does not refer to the case-related mold blocks. 

3. two sets of Japanese and US patent publications. 

The above evidence is to prove the patented technology of the plaintiff had 

been disclosed before the filing date of the patent. 

 

The defendant Anhui Guotong initially argued the case-related mold blocks it 

used is manufactured by Corma and the machine purchased from Jwell does 

not include the case-related mold blocks. However Guotong changed its 

statement later and admitted the pipe machine purchased from Jwell includes 

the traveling mold. 

The defendant Guotong provided the purchase contract and relevant invoice 

of the dual wall corrugated pipe machine with Jwell. 

 

1. According to the court hearing, our Court acknowledges the follows: the 

plaintiff Manfred A. A. Lupke filed a patent application for invention patent 

named “Improvements in Suction Applying Molded Blocks in Pipe Forming 

Apparatus” with the State Intellectual Property Office of China (“SIPO”) on 
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September 15, 1989. This patent was granted a patent right on October 10, 

1993 and published on December 15,1993 with a patent number 

ZL89107110.5. The Clams of this patent is as follows: 1. Apparatus for 

producing corrugated thermoplastic tubing, the apparatus comprising a 

pair of complementary mold assemblies each comprising mold blocks 

driven in synchronism to form a mold tunnel of cooperating pairs of mold 

blocks along a forward run, and extrusion means disposed at the entrance 

to the mold tunnel for extruding a tube of thermoplastic materials into the 

tunnel, each mold block having a surface containing a mold face and being 

formed with interior passages communicating the mold face with suction 

from a stationary suction chamber through first ports in a channel of each 

mold block and second ports in a cooperating track of the stationary 

suction chamber; characterized by the first and second ports being located 

in tongue and groove connectors provided on complementary surfaces of 

said channel of said block and of said track of said chamber  

2. Apparatus as claims in claim 1 in which each mold block comprises an 

assembly of a carrier block and an interchangeable mold. 

3. Apparatus as claimed in claim 1 in which the tongue connector is provided 

on said track of said suction chamber and complementary groove 

connectors are provided in the channel of each mold block. 

4. Apparatus as claimed in Claim 1 in which the tongue and groove 

connectors having sharp edges therebetween. 

 

The defendant Jwell was established on October 25, 1997 with a business 

scope of manufacturing and selling plastic machine and electric engineering 

machine. On September 10, 2003, Jwell entered into a purchase contract with 

Anhui Guotong, arranging that Jwell shall sell two sets of JWSB800PE 

corrugated pipe production line to Anhui Guotong at a price of RMB 2 

million/set and two sets of mold blocks at price of RMB 440000 and 

RMB52000 respectively. The total contract value is RMB4.96 million. On Nov 
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30, 2004, Jwell issued a VAT invoice to Guotong regarding the contracted 

machine. 

On March 4 and March 5, 2005, a notary public of Shanghai Huangpu District 

1st Notarial Public, upon the application of Watson & Band Law Offices, came 

to Anhui Guotong’s factory with the representative of Watson & Band. The 

representative of Watson & Band took photos and videos against the 

corrugated pipe machine. The whole process was under the on-spot 

supervision of the notary public and the photos and videos were burn into a 

CD-Rom for record. On March 16 of the same year, the notarial public issued 

a (2004) Hu Huang Yi Zheng Jing Zi No.2558 Notarial Certificate. 

 

During the process of litigation, the plaintiff applied for evidence preservation 

with our court. After examination, our court approved such application and 

conducted evidence preservation at Guotong’s factory via taking photo and 

videos and making written record. During the evidence preservation, we also 

obtained the purchase contract and relevant invoice. 

 

In accordance with the application of the plaintiff, our court entrusted the IP 

Affair Center of Ministry of Science and Technology to conduct technology 

identification regarding this case on June 22, 2005. On October 31 of the 

same year, our court convened the experts and relevant parties of this case to 

go to Anhui Guotong’s factory in order to conduct expert identification against 

the preserved corrugated pipe machine. Since Anhui Guotong removed the 

mold block from the machine without the permission of our court and the 

removed mold block is different from the one shown in the video of preserved 

evidence, the first expert identification failed. Afterwards our court informed 

Guotong of the serious sequence for such unauthorized removal of the 

evidence and Guotong agreed to reinstall the mold block back to the pipe 

machine. On January 17, 2006, our court convened the expert to do the 

identification again at Guotong site. On March 3 of the same year, the IP Affair 
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Center of Ministry of Science and Technology issued the expert identification 

report No. [2006] 07 with the following conclusions: 

(1) According to the comparison between the accused infringing product and 

Patent ZL89107110.5, the expert group believes the technical features of 

the accused product are identical with all of the technical features of the 

Patent ZL89107110.5; 

 

(2) After comparing the technical features of the accused product with the 4 

Prior Arts, the expert group believes the 4 Prior Arts provided by the 

defendant do not disclose all of the technical features of the accused 

infringing product, so the experts believe the technology of the accused 

infringing product does not belong to Prior Art. 

 

The above facts are testified by patent certificate, patent annuity receipt, 

patent specification, import & export contract, purchase contract, VAT invoice, 

photos and videos taken during evidence preservation, written record, 

argument opinions of both parties, expert identification report and hearing 

minutes of our court. 

 

Our court’s opinions are as follows: 

1. patent right of the plaintiff 

The plaintiff’s invention patent “Improvements in Suction Applying Molded 

Blocks in Pipe Forming Apparatus” (Patent No. ZL89107110.5) is legitimate 

and effect and the patent right is protected by the laws and regulations of 

China. According to the patent documents, the title of this invention patent 

(patent subject) is “Improvements in Suction Applying Molded Blocks in Pipe 

Forming Apparatus” and its independent claims could be disintegrated as 

follows: 

A. An apparatus for producing corrugated thermoplastic tube; 

B. Said apparatus comprising a pair of complementary mold assemblies each 
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comprising mold blocks; 

C. Said mold blocks is driven in synchronism to form a mold tunnel of 

cooperating pairs of mold blocks along a forward run; 

D. extrusion means disposed at the entrance to the mold tunnel for extruding 

a tube of thermoplastic materials into the tunnel; 

E. each mold block having a surface containing a mold face; 

F. being formed with interior passages  communicating the mold face with 

suction from a stationary suction chamber through first ports in a channel 

of each mold block and second ports in a cooperating track of the 

stationary suction chamber; 

G. the first and second ports being located in tongue and groove connectors 

provided on complementary surfaces of said channel  of said block and of 

said track of said chamber. 

The above patent subject and the technical features A, B, C, D, E, F and G 

jointly defined the protection scope of the independent claim 1 of this 

patent. 

 

2. manufacturer and seller of the accused infringing mold block 

Our court holds that Anhui Guotong had confirmed the corrugated pipe 

machine including the mold blocks preserved by our court is provided by 

Jwell according to the purchase contract and Guotong also provided the 

relevant contract and invoice to support its claim. Jwell argued the relevant 

mold blocks were made by Corma Inc and provided relevant import & 

export contract to testify. The plaintiff admitted the import & export contract 

is true but denied the preserved mold blocks were made by Corma Inc 

because Corma’s mold blocks have obvious features. So the defendant is 

unable to prove the preserved mold blocks are made by Corma Inc. As to 

the argument of Jwell that the “mold” mentioned in the contract with 

Guotong does not refer to “mold blocks”, since Jwell did not provide 

evidence to prove this opinion, our court can not accept such argument. 
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According to the facts of this case, it could be confirmed the corrugated 

pipe machine including its mold blocks is manufactured by Jwell and is 

sold to Guotong. Jwell’s argument is lack of factual and legal base, which 

are untenable. 

 

3. opposition against the evidence preservation 

Our court believes according to law, the people’s court could request the 

relevant parties or their attorneys to come to the spot when conducting 

evidence preservation. Therefore it is in conformity to relevant laws for our 

court to notify the plaintiff to come to the spot of evidence preservation. 

After evidence preservation, our court also delivered the preserved 

evidential materials to the plaintiff and defendant according to the record of 

video tape and digital camera. Therefore our court conducted the evidence 

preservation according to the litigation process. Jwell’s argument that the 

preserved video and photos lack of factual and legal basis is also 

untenable. 

      

4. determination of infringement 

Our court believes he extent of protection of the patent right for invention 

or utility model shall be determined by the terms of the claims. The 

description and the appended drawings may be used to interpret the 

claims. The Claims of patent should illustrate the technical feature of the 

invention and clearly and briefly express the protection scope of the 

patent. 

 

In order to determine if the accused infringing product fall into the 

protection scope defined by the independent claim of the plaintiff’s patent, 

we should firstly define the essential technical feature according the claims, 

analyze the accused infringing product and compare the corresponding 

technical features of the accused infringing product and the patent to see 
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whether such features are same or similar. If the technical features of the 

accused product include all of the essential technical features of the patent, 

or some features of the accused infringing product are belong to the 

technical features equal to the essential technical features of the patent 

according to the equivalent principle, it could be determined the accused 

product fall into the protection scope of the patent and the accused 

infringer constitutes patent infringement; if the accused infringing product 

lack of one or more technical features of the patent, or if one or more 

features of the accused product is neither same or similar to the features 

of the patent, it could be determined the accused infringing product do not 

fall into the protection scope of the patent and the accused infringer does 

not constitute infringement. 

 

(1) analysis and comparison of the technical features of the accused 

infringing product and patent 

According to the preserved evidence and the record of on-spot 

investigation, the technical features of the accused infringing product 

could be disintegrated into the following ones: 

 

A1 An apparatus for producing corrugated thermoplastic tube; 

B1 Said apparatus comprising a pair of complementary mold 

assemblies each comprising mold blocks; 

C1 Said mold blocks is driven in synchronism to form a mold tunnel of 

cooperating pairs of mold blocks along a forward run; 

D1 extrusion means disposed at the entrance to the mold tunnel for 

extruding a tube of thermoplastic materials into the tunnel; 

E1 each mold block having a surface containing a mold face; 

F1 being formed with interior passages  communicating the mold 

face with suction from a stationary suction chamber through first ports 

in a channel of each mold block and second ports in a cooperating 
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track of the stationary suction chamber; 

G1 the first and second ports being located in tongue and groove 

connectors provided on complementary surfaces of said channel of 

said block and of said track of said chamber. 

 

After comparison,  

(1) technical feature A1 is same to technical feature A, namely both of 

them belong to the device for producing corrugated thermoplastic 

tube; 

(2) Technical feature B1 is same to technical feature B, namely both of 

them comprise a pair of complementary mold assemblies each 

comprising mold blocks; 

(3) Technical feature C1 is same to technical feature C, namely both of 

them are driven in synchronism to form a mold tunnel of 

cooperating pairs of mold blocks along a forward run; 

(4) Technical feature D1 is same to technical feature D, namely  the 

extrusion means of both are disposed at the entrance to the mold 

tunnel for extruding a tube of thermoplastic materials into the 

tunnel; 

(5) Technical feature E1 is same to technical feature E, namely both of 

them have a surface containing a mold face; 

(6) Technical feature F1 is same to technical feature F, namely both of 

them are formed with interior passages communicating the mold 

face with suction from a stationary suction chamber through first 

ports in a channel of each mold block and second ports in a 

cooperating track of the stationary suction chamber; 

(7) Technical feature G1 is same to technical feature G, namely the 

first and second ports being located in tongue and groove 

connectors provided on complementary surfaces of said channel of 

said block and of said track of said chamber. 
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According to above comparison and analysis, the expert group 

believe that the technical features of the accused infringing product 

are correspond to and identical with the ones of Claim 1 of Patent 

No.ZL89107110.5. 

  

(2) Analysis and comparison between the accused infringing product and 

Prior Art 

Jwell provided the following 4 Prior Arts to prove the technology of the 

accused product belong to public technology 

1) Publication of Japanese patent application No.53-36565 (title: 

method for manufacturing corrugated plastic tube); 

2) Publication of  Japanese patent application No.50-3109 (Title: 

equipping corrugated plastic tube anti-rotation device in the 

apparatus for manufacturing corrugated plastic tube with rotating 

type mandrel); 

3) US Patent No.4199314 (Title: Apparatus for manufacturing hot 

plastic tube) 

4) US patent No.: 4319872 (Title: Apparatus for manufacturing hot 

plastic tube) 

 

After comparing the technology of the accused infringing product with 

the above 4 Prior Arts provide by the defendant: 

  

The technology of the 1st and 2nd Prior Art (namely the two Japanese 

patent applications) is much different from the one of the accused 

product; 

 

The technology of the 3rd and 4th Prior Art (namely the two US patents) 

is similar to the technology of the accused infringing product; one of 
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inventors of these two US patents is Manfred Lupke, the inventor of 

Chinese invention ZL89107110.5. The invention patent ZL89107110.5 

is the improvement based on the said 3rd and 4th US patents, namely 

the main problem solved by the patent ZL89107110.5 is the seal 

problem to keep the space between the traveling blocks and the 

chamber vacuum, which is just the invention point of the patent 

ZL89107110.5, that is “the first and second ports being located in 

tongue and groove connectors provided on complementary surfaces 

of said channel of said block and of said track of said chamber”. The 

expert group deems that the technical feature “the first and second 

ports being located in tongue and groove connectors provided on 

complementary surfaces of said channel of said block and of said 

track of said chamber” of the accused infringing product is not 

disclosed in all of the 4 Prior Arts provided by the defendant, namely 

the 4 Prior Arts provided by the defendant do not disclose all of the 

technical features of the accused infringing product. Therefore the 

experts believe the technology of the accused infringing product does 

not belong to Prior Art. 

  

(3) Opposition of Jwell regarding the conclusion of expert identification 

Regarding the conclusion of the expert identification report, Jwell 

argued since the expert did not see the real machine and other 

evidence, it is legally groundless for the expert to conclude Jwell’s 

product has feature F1 namely being formed with interior passages 

communicating the mold face with suction from a stationary suction 

chamber through first ports in a channel of each mold block and 

second ports in a cooperating track of the stationary suction chamber. 

Jwell then requested to re-do the expert identification. 

 

Our court believes during the expert identification, the experts had 
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requested to disintegrate the machine in order to check the internal 

suction device. However Guotong failed to fulfill such requirement so 

the expert could not check the internal device. However Guotong had 

confirmed the technical feature of the suction device in the machine is 

same to the feature shown in Fig 3 of the Specification of the patent. 

After expert identification, our court also informed Jwell of this 

identification status and notified it that it could provide opposite 

evidence regarding this point. However Jwell did not provide any 

opposite evidence to rebut this. In this condition, the expert concluded 

Jwell’s product has feature F1 according to the written record of our 

court and knowledge of the common technician in this field. Our court 

believes the explanation of the expert on this feature F1 is reasonable 

and expert’s conduct is in conformity to relevant laws. So the 

determination on this feature F1 in the expert identification report is 

proper and Jwell’s opposition is untenable. It worth emphasizing that 

although Jwell has disagreement regarding the determination of this 

feature F1, it neither explain the features of this part nor provide any 

opposite evidence to rebut. Therefore Jwell’s request for re-do the 

expert identification is rejected and our court accept the conclusion of 

this report. 

 

Given the above, the accused infringing product had covered all of the 

essential technical features of the claims of the plaintiffs patent. The 4 

Prior Arts provided by Jwell did not disclose all of the technical 

features of the accused infringing product so Jwell’s defending opinion 

is untenable. The accused infringing product fall into the protection 

scope of the plaintiff’s patent right. Jwell manufactured and sold the 

infringing product for business purpose without the permission of the 

plaintiff, which infringed the patent right of the plaintiff. Jwell should 

immediately stop the infringement and take the responsibility for 
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compensation. Anhui Guotong shall also stop the infringement 

immediately because it used the infringing product without the 

permission of the plaintiff.  

   

5. the amount of compensation 

Considering the plaintiff did not provide evidence to prove the economic 

loss it suffered due to the infringement of Jwell and illegal gain of Jwell 

from the sales of the infringing forming machine, and the defendant Jwell 

did not provide the complete financial books recording its manufacture and 

sales of the infringing forming machine, our court can hardly determine the 

loss of the plaintiff and Jwell’s gain. Our court will decide the compensation 

amount of the defendant Jwell according to the classification of the 

plaintiff’s patent, function of the plaintiff’s patent in the infringing forming 

machine, nature and seriousness of Jwell’s infringement, duration of the 

infringement and reasonable attorney fees. 

 

According to Art 11.1 and 56.1 of Patent Law of P.R.C, Art 118, Item 1 and 

Item 2 of Paragraph 1, Paragraph 2 of Art 134 of General Rules of Civil Laws 

of P.R.C, Art 17.1, Art 12 and Art 22 of Several Rules on the Application of 

Laws in the Trial of Patent Dispute Case issued by Supreme People’s Court, 

Art 29 of Civil Procedural Law of P. R. C and Art 24 of Several Rules on Civil 

Evidence issued by Supreme People’s Court, our court hereby makes 

judgment as follows: 

 

1. Court order the two defendants Jwell and Anhui Guotong stop their 

infringement on the plaintiff Manfred A. A. Lupke’s Chinese invention patent 

““Improvements in Suction Applying Molded Blocks in Pipe Forming 

Apparatus” (Patent No.: ZL89107110.5);immediately; 

2. Court order Jwell to compensate RMB500,000.00 to the plaintiff as its 

economic loss; 
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3. Other claims of the plaintiff are not supported by the court. 

  

The court fee RMB10,010.00 should be paid by Jwell; for the expert 

identification fee RMB41,000, Jwell should bear RMB34,000 and Guotong 

should bear RMB7000.00. 

  

If either party dissatisfies with this judgment, the plaintiff should file appeal to 

Shanghai High People’s Court within 30 days upon receipt of this judgment, 

and Jwell and Guotong should file appeal within 15 days upon receipt of this 

judgment. 

 

 

Chief Judge: Li Guoquan 

Judge: Wu Denglou 

                                         Judge: Han Tianlan 

May 20, 2006 

 

Court Clerk: Li Jingjing 
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