Case: 1:05-cv-06788 Document #: 1 Filed: 11/30/05 Page 1 of 15 PagelD #:1

IN TIIE UNITED STATES DISTRICT COURT F ' L E m
FOR THE NORTIIERN DISTRICT OF TLLINGIH

NOV 8 0 2005

BABYDAN CORP. and ; MICHAEL W. Dosaing
NN ANDLRSEN ) LERK, US. DISTRIGT Goumr
Plaintiffs, ;
v, % Civil Action NoO 5 C
FOUR PAWS PRODUCTS LTD. ; JURY DEMANDED 6 7 8 8
Defendant. ; JUDGE GO WSCHA { {
COMPLAINT

MAGISTRATE J UDGE KEYS

Plaintiffs, BabyDan Corp. ("BabyDan") and Finn Andersen (“Andersen”) complain of the
Defendant, Four Paws Products Lid. ("Four Paws"), as follows:

The Parties

1. BabyDan is a Danish corporation having its principal place of business at Niels
Bohrs Vej 14, DK-8670 Laasby, Denmark.

2. Andersen is a Danish national having a residence in Laesby, Denmark. Andersen
is & board member and co-investor of BabyDan.

3. Upon information and belicf, Four Paws is a New York corporation with its

principal place of business at 50 Wireless Boulevard, Hauppage, New York 11788.

Jurisdiction and Venue

4. This Court has subject matter jurisdiction under 28 U.5.C. §§ 1332(a)(2), 1338(a)

and 1400(b).
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3. Personal jurisdiction exists over Four Paws by virtue of its doing business in
linois.
6. Venue is proper in this Judicial District under 28 U.S.C. §§ 1391(c).

Count 1 - Patent Infringement

7. This is a claim for patent in[ringement arising under the patent laws of the United
States, Title 35 of the United States Code,

8. On April 6, 1999, Uniled States Patent No. 5,890,320 (the "’320 patent") lor a
"Barricr Gate Cspecially for Small Children" was legally issued by the United States Patent and
Trademark Office with the entire right, title and interest in said patent being assigned to
BabyDan by the inventor Andersen. As such, BabyDan 15 the sole owner of said patent. A copy
of the "320 patent is attached hereto as Exhibit A.

9 Four Paws is infringing the '320 patent by offering for sale and selling in the
United States pates that are covered by at least one of the claims of the '320 patent.

10,  The invention covered by the '320 patent 15 of great value to BabyDan. Four
Paws’ infringing conduct has taken place within the United States without license or permission
of BabyDan and it is believed that such activity will continue unless enjoined by this Court.

11.  BabyDan has suffered and will continue (o suffer damages from the acts of
infringement complained of herein.

Count 2 — Breach of Contract

12.  Andersen incorporatcs by reference the ailegations of paragraphs 1 through 11

above as 1f fully sct forth herein.
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13, Four Paws and Anderson entered into a Seftlement Agreement and Mutual
Release which was executed by the parties on February 12, 2003, and July 1, 2003, respectively
{(the “Settlement Agreement”). I'our Paws and Andersen entered into the Settlement Agrecment
to settle, compromise and discharge claims based on Four Paws” infringement of the ‘320 patent.
A copy of the Settlement Agreement is attached hercto as Exhibit B.

14, Section 2 of the Settlement Agrecment provides that Four Paws “will not
manufacture, use, scll, offer for sale or import any gate, other than the Gates themselves,
structurally identical to Item No. 57015 or ltem No. 57010 as they existed on May 23, 2002.”
Section B. of the Settlement Agreement defines “the Gates™ as the particular 8,550 Item No.
57015 and 57010 gates that Four Paws had in inventory as of May 23, 200Z.

15.  Four Paws has breached the Settlement Agreement in violation of at lcast Scetion
2 by selling Item No. 57015, 57010 and 57012 gates that arc, as far as thc ‘320 patent is
concerned, structurally identical to the Item No. 57015 gate as it existed on May 23, 2002.

16, Andersen has suffered and will continue to suffer damages from the conduct of
Four Paws complained of herein.

DEMAND FOR RELIEF

WHEREFORE, BabyDan and Andersen respectfully demand judgment against Four
Paws, its subsidiaries, affiliates, agents, servants, employees, attorneys and all persons in active
concert or in participation with them, granting BabyDan and Andersen the following relief:

(1) A permanent injunction prohibiting Four Paws from further acts of inlringement

of the '320 patent;
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(2) A permanent injuniclion prolmbiting Four Paws from further acts in breach of the
Settlement Agreement;

(3) Damages sufficient to compensate BabyDan for the infringement by Four Paws in
an amount to be proved at tral, but in no event less than a reasonable rovalty, together with
prejudgment interest from the date infringement of the "320 patent began;

(4 An award to BabyDan of three times the amount of damages so determined, as
provided forin 35 UJ.S.C. § 284,

() A finding that this case is "exceptional,” and an award io BabyDan of its costs and
reasonable atlorneys' fees, as provided in 35 U.5.C. § 285;

(6) Damages and/or restitution sufficient to compensate Andersen for the breach of
the Scttlement Agreement by Four Paws;

(7} A finding that Defendant’s breach of the Settlement Agreement has been willful
and in bad faith; and

(8) Such other and further relief as this Court or jury may determine to be proper and

just.
JURY DEMAND

BabyDan and Andersen demand a trial by jury on all issugs triable by j

/ ’ O e

James P. Ryther, ESM

R. Blake Johnston, H5q.

DLA PIPER RUDNICK GRAY CARY US LLP
203 N. LaSalle Street, Suite 1800

Chicago, Illingis 60601-1293

(312) 368-4000
Attorneys for BabyDan Corp. and Finn Andersen
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BARRIER GATE ESPECIALLY TOR SMALT,
CHILDREN

BACKGROUND OF THE INVENTION

1, Field of the lovention

The presen| invention relates 1o a barrice pate of the type,
that includes a frame which is secured in an opening such as
a doorway or 4 slaircase so as Lo seal off the opeaing, and an
openable gate with 8 Jocking mounied in the frame for
Iocking the gate in a closed position.

2. The Prior Art

An cxample of such a child safety gate % known [rom
GB-A 2226 845, Adisadvantage is that the lower comer of
the zate is not fixed in the Incking pasilicn and Is deflectable.

SUMMARY OF TIIE INVENTION

‘This problem is solved by o child safety gale according 1o

the invenlicn which includes a lodking member with an |

operation handle al the upper member of the pate for the
agtivalion of un engaging parl al the lower member of the
pate, the engaging pan being designed fur eopaging the
lower member of the gate which s designed for receiving,

the cogaging part, Hereby a safe lixation uf the lowermast

corner of the pate is obtained, It is understond thal of
neeossity other looking devices can be fixed w the lop corner
of the pate, ¢.p., activated through lhe same operalion
lLiandle.

In a simple manner Lthe locking device is desipned with an
operation handle which is downwardly loaded with a spring,
L&, when apening the gate i is e be puiled upwards, This
ensures an sasy handling lor adells combined witle it being
a difficult movemeni, if nol even an impossible one, for
small children to nperale. Al the same time it s possible te
provide an ¢Xira sccurity through a heavy spring load, which
only can be overeoms by an adull person.

The locking device is preferably fixed to the upper
member of the gate, with the operation handle below the
member and at a distance such that an acdult person, with the
palm of his hand om the upper member, can neveriheless
reach below the operation bandle and adlivate it with lis
fingers. This results in an operation that is easy (0 accoums
plish and a simple constmuclion.

‘The engaging parl is in a particulurly simple manoer
formed al the end of a bur connected to the operation handle
and where the end extends through the introducticn in the
upper member of the pate and can go inte a locking
cngagemenl wilth a lock hole on the top side of the lower
member of the pate frame. Hereby & safe locking of 1he
lowermost corner of the pate is achicved,

1n order to ynload or as a stop {or the operation handle, the
bar is designed with & stopping means for co-operation with
the top side of the lower member of (he pate frame for
determination of the extreme position of the bar. This gives
a simple construction as the operation handle in Lhis cage
dues nut need to be desigoed with proper slops,

Allernatively, the cogagng parl can be shaped us a fork
fitting that grips aroundd the top side of the lower menmber of
the trame, which alsn prowvides a sufe lixation.

A particularly simple smbodiment 15 achieved by {forming
lhe: fork Gwing so thut i alse wrips around the lower member
af the gate and s guided thereon. Terghy extra squipment
for guiding the (iling s avoided.

The conneclion between (he operation handle and the
chgaging parts doss nol necessarily bave to bo a rgid
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connection, but could be a wire, a string, # strup or the like,
and that the engaging pant is sprng-loadedly arranged tor
locking engagement in the lower member of the gate. In
such a case the puidance 18 suitably hidden away in a wbe
with a view to the child’s satety,

A particularly preferred embodiment of the lncking device
ineludes a U-shaped part fixed straddling on the upper
member of the gate, and the operation handle extends up
between the sides of the U-shaped part, apd a spring means
is placed between the lower side of the upper member of the
wate and the top side of the operation haodle, This construc-
tion is simple and casy to mount and easy Lo vperate but
lurernost child proof,

In barrier guies ol the Lype where o fixed prid piece is
present ul esch side of the gate, the operation handle can be
designed in a U-shape with an elongation beyond the front
cdge of the gate intended for engagement across the top side
of the wpper member of the gale [rame for providing a
locking cagapement therewith. Hereby, a fixativn of the top
corner of the gate is obtained as well. The fixation can be
further impeoved in that the elongated parl lurthermore is
provided with a dowel for cogagement with a bole on the lop
side of the upper member of the gule frame.

‘Ihe invention will in the [olkewing be turther cxplained
with refercnes W the secompanying drawing thal exclu-
sively displays the essential parls Tor the wndecstanding of
the invention,

In the drawings:

BRIEE DESCRIFTION OF THE DRAWINGS

F14. 1 shows a section of the [ront end of a first cobodi-
ment of the gule.

TG 2 shows a perspective view of ibe handle, snd

I'1G. 3 shows a scction at the [ronl end of a second
embadiment of the gate according o 1he invention.

DETAILED DESCRIPTION OF THE
PREFERRED EMBODIMENTS

In the figures o gate is displayed where a number of pate
bars ¥ extend betwecen an upper member 4 and o lower
member 6. The pate is hinged to the frame al the side that is
nol shown o the drawing, The lower member of the [rame
is shown by the reference number 10.

The locking device of the gate comprises s handle 12,
which consists of  U-shaped top part 14 that is placed on the
upper member 4 of the gate and that exlends beyond the
member 4. Below the upper member 4 an underparl 16 (s
placed in the top part 14, This undcrpart 16 is slidably placed
in the top put 14 and loaded by spring 18 lo an extreme
positivn, e, downwacds, The spring-load could be pro-
vided by coil springs, but most suilahly a leal spring is used.
To the underpact 2 bar 20 is connected that wlso Tunclivns as
a gate bar. The end of the bar is formed us a Torde fitting 22
that grips around the lower member of the gate snd extends
down on lhe side of the Tower member of Ihe frame, and
through this locks the lower corner of the gale fn a closed
position. Tn the plame of the pate the bar 22 could be
provided with not shown side guiding projections on the
lower member of the gate.

Tnsiend of the tork fitting the bar can extend through o
hole in the lower member of the gate and down in an
undeslying hole in the lower member of the frame, whereby
a Incking cftfcet is achicved,

In FIG. 3 » second embodiment of the gate acgording 1o
the invenlinn is shown where the handle 12 has an exlension
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tor cngaging the top side of the vpper member on the gate
that here is of the type where both sides of the gate hpve a
grid picee, The handle is locsely placed on the wpper
member of the gare, but is otherwise sprinp-loaded as
Defore, as the handle has a bottom piece where the bar 20 is
commecled to. The spring s provided between the bottom
piece and the lower side of the upper member of the gate in
such @ way that the hundle s held down by the spring [orce.
By pulling the handle as a whole upwards 1o the position
indicaied 1o dotied lines, the [ocking engagement is relzased,
as the bar is pulled wp [rom the lower member and the
exiensian of Lhe bandie is lifled free from the upper member.

By the inveotion a simple locking mechanism is thus
provided that in the locked position of the pate simultqe
neonsly Hixes the lower corner of said gate,

I claum:

L. A child barrier for temporary barting of an opening by
insertion and scouring of the barrier in the opening, said
chitld bartier comprising:

a frame which is securable in the opening and which

includes a lower member having a lock bole on a top
side thereof, and

a gate which is hinged (o satd frame 50 as Lo swing relalive

to said frame to apen and close said opening, said gate |

having an upper membur, a lower membor having 4
hole thetethrongh, and 4 lock device having an oper-
ating handle at said upper memher and a lock bar
extending from said operating handle o suid lower
member and longitudinally movable by said opersting
handle to move through said hole in suid lower member
of the pate to coable an cnd pant of ssid lock bar 1o
luckingly engage in the Tock hole of the lower member
oof said frarmne.

2. & child barrer according w cluim 1, wherein said lock
bar includes stop means lor couvperaling with the lower
member of said gate 1o determine an extreme lower posi-
Lioning of said lock bar,

3 A child barrier sccording o claim 1, wherein said gate
inchucdes a pluralily of gate bars which extend belween said
upper member and said lower member thereof, said lock bar
functioning as one of said gale hars.

4. A safely barrier for lemparary insertion in an opening
to prevent passage of a person or amimal through the
opening, said safely barder comprising:

a [rame which s securable in the opening and which

includes » substantially horizontal lower member,

a pate which has one ¢nd hinged to said frame 5o that an
opposite free end can swing relative o said (rame w
open and close said npening, said gute comprising an
upper member, a lower member, und 4 locking device,
suid locking deviee including an inverted U-shaped
howsing sirsddling said upper member, an operating
handle positioned beneath suid upper member and

bortween sides of sajd U-shaped housing, s spring

maans located batween the operaling bamdle aod the
upper member o bias said operating handle down-
wiardly relacive to said vppet member, and a lock bar
which ¢xtends downwardly from said operaling handle
to move longitudinally based on movement of said

W0
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operating handle relative (n said upper member, a lower
ond of said lock bar being movable downwardly 1o lock
the free end of said gate to said frame and close said
opening when said operating handle is hinsed by suid
spring means downwardly relative to said upper
member, and upwardly to wlock the frec cnd of said
pate relative to said trame when said operating handle
s manually moved upwardly relative o said upper
member.

8, Asafety barricr accoeding to claim 4, wherein said lock
bar includes swop means for cooperation with said lower
member of said gate 1o delerming an extreme lower posi-
tioning of said lock bar,

6. Asafety barrier according o ¢laim 4, including a fork
means at 2aid lower ond of said lock bar for steaddling a top
of the lower member of said frame fo lock said gate in
position.

7. A salety bamrier for temporary insertion in an opening
1o preveut passage through the opening of a person or
animal, said safely barrier comprising:

a trame which is sccurable in the opening and which
includes an npper member and & substantizlly homvon-
tal lower member,

4 gate which bus one end hinged 1o suid Trame so thal an
opposile free end can swing relative o said lrame to
open and close said opening, said gate comprising an
upper member, a lawer member, a side member, and a
locking device, said locking device ncluding a
UT-shuped operaling handle which straddles sald vpper
member of said gate and is movably mounted relative
thereto, said operating handle exiending beyond said
side member to engage with a lop side of the upper
member of said frame for locking engagement
therewith, and a lock bar which extends dowpwardly
from suid operatiop handle to move longitudinally
ased on moversent of said operating handle relative to
said upper member, 2 lower end of said logk har being
muvable downwardly to lock the free end of said gue
10 said frame and close said ppening when said oper-
ating haodle is biased by said spring means down-
wardly relative to said upper member, and ypwardly fo
unlock the free end of said gate relative to said frame
when satd opersling handle i3 mapually moved
upwardly relative to said upper membir,

8. A safely barrier gecording o elaim 7, wherein said lock
har includes stop means for cooperation with said lower
member af said yate to determioe an extreme lower posis
tioning, of said lock bar.

9. A salety barrier accordiog to claim 7, including a fork
means al said lower end of said lock bar for straddling 2 top
of the lower member of sald frame to Jock said gate in
Prumilion.

UL A salely barrier according to claim 7, whergin said
upper member of said frame includes a hole and wherein
said operating member ineludes a dowel which fils in said
hule when said operating member engages with the top side
of said upper member of said frame.
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SETTLEMENT AGREEMENT AND MUTUAL RELEASE

This Settlement Agreement and Mutual Release ("Agreement”) is made and entcred into

by and between Finn Andersen ("Andersen”), a Danish national having a residence in Laesby,

Denmark; and Four Paws Products Lid, a New York corporation having a principal place of

business in Hauppage, NY (“Four Paws™). Anderscn and Four Paws are collectively referred to

herein as "Partjes.”

RECITALS AND DEFINITIONS

A, On May 23, 2002, Four Paws received a letter from counsel for Andersen,
accusing Four Paws of infringing Andersen’s United Statcs Patent No. 5,890,320 issued Apnl 6,
1999 (the “Patent™). By that letter Andersen alleg.ed that the Four Paws Walk-Thru Metal Gate,
Item No. 57015, infringed several claims of the Patent.

B. Prior to May 23, 2002, Four Paws distributed two varieties ol gates to which this
Agreement pertains: Item No. 570135, and a similar lterm No, 57010, As of May 23, 2002, Four
Paws had m 11s mnventory 8,550 gates that were either [tem No. 57015 or [tem No. 57010, These
particular 8,550 gates will be referred to collectively hereinafier as “the Gates.”

C. Andersen and Four Paws are entering into this Agreement to settle, compromise
and discharge any and all claims based on Four Paws’s alleged infringement of the Patent based

on Four Paws’s manufacture, use, sale, offer for sale or importation of the Gates.

AGREEMENT

In consideration of the foregoing recitals, and all of the covenants and representations

expressed herein, and for other good and valuable consideration, the receipt and sufficiency of

EXHIBIT
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which the Parties acknowledge, and intending to be legally bound, the Parties and agree as

follows:

1. Payment. At the time that Four Paws forwards to Andersen a copy of this
Agrcement, as signed by Andersen and an authorized representative of Four Paws, Four Paws
shall include therewith a check in the amount of Twenty one thousand three hundred seventy-
five Umted States Dollars ($21,375.00) (hereinafter referred to as the "Payment”) made out to

Finn Andersen.

2. No Further Sale, ete, of Certain gates. Four Paws acknowledges that other than
the Gates themsclves, it has not manufactured, used, sold, offered for sale or imported any gate
structurally identical to Item No. 57015 or Itern No. 57010 as they existed on May 23, 2002, and
promises that, for the remaining life of the Patent, it will not manufacture, use, scll, offer for sale
or import any gate, other than the Gates themselves, structurally identical to Item No. 57015 or

Item No. 57010 as they cxisted on May 23, 2002.

3. Covenant not to Sue Third Parties. Andersen shall not bring any action for
infringement of the Patent based on the use, sale, offer for sale or importation of the (rates by

any third party.

4, Release by Andersen. Andersen, for himself and any and all successors,
licensces, affiliates, heirs and assignees, and the directors, officers, sharcholders, members,
partners, employees, attorneys, and agents of any of the foregoing, hereby releases and forever
discharges Four Paws and cach of its predecessors, successors, representatives, directors,

officers, shareholders, emplovyees, attorneys, agents, subsidiaries, affiliates, heirs and assignecs,

-CHGOL1:30211093.v1
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from any and all claims based on infringement by Four Paws of the Patent by rcason of Four

Paws’s manufacture, use, sale, offer for sale and/or importation of the Gates.

3. Release by Four Paws. Four Paws, for itself and for each of its predecessors,
successors, representatives, directors, officers, shareholders, members, partners, employees,
attorneys, agents, subsidiaries, affiliates, heirs and assignees, hereby releases and forever
discharges Andersen and each of his successors, representatives, heirs and assignees, and any
current or former members, directors, officers, sharcholders, employecs, attomeys, agents, or
subsidiaries of the forcgoing, from any and all claims and causes of action whatsoever, whether
known or unknown, asserted or unasserted, arising in whole or in part from the assertion by
Andersen that Four Paws was infringing the Patent by its manufacture, use, sale, ofter for sale or

importation of the Gates.

6. No Waiver of Defenses. Nothing in this Agreement affects any nght of Four
Paws to assert and prove any defense, counterclaim, or declaratory action with regard to the
Patent, including, but not limited to, the rights to assert patent invalidity, unenforceability,
inequitable conduct in procurement,‘false advertising, or unfair compctition, as a defensc or
response to any future act, threat, claim or action (formal or informal) brought or made by

Andersen against Four Paws relating to the Patent.

7. No Admission of Liability. The Parties enter into this Agreement solely for the
purposes of seltling, compromising and discharging disputed claims in order to avoid the
nuisance and expense of litigation. Nothing contained in this Agreement shall be construed as.a
confession of liability of wrongdoing of any kind on the part of either of the Parties. Nothing

contained in this Agreement shall be construed as an admission that the Patent is, or is not, valid

~CHGO1:30211093.v1
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or énforceable, or as admission that any Gate or other gate construction infringes, or does not

infringe, the Patent.

8. No Assignment of Claims. Each of the Parties represents and warrants that he or
it has not sold, assigned, or transferred in any way any claims released in paragraph nos. 4 -
5 above (the "Released Claims") and that the Released Claims are intended to be full and
complete general releases of Released Claims. Each Party agrees to indemmify and hold the
other Party harmless of and from any and all loss incurred including, but not limited to,
reasonable attorneys” fces and costs caused l:;Jy the Party's sale, assignment or transfer of any of

the Released Claims in breach of this paragraph.

9. Counfidentiality, All Parties hereto agree (hat the terms of this Agreement shall
be confidential and shall not be disclosed to any persons or entities who are not Partics to this
Agreement, except: (1) to the Parties' attorneys, accountants, tax and financial advisors, bankers,
insurers, mvestors, lenders or bona fide purchasers seeking due diligence; (2) in response to a
fawful subpoena or court order, provided that notice and an opportunity to object or seck a
protective order is given to the other Party; (3) to the extent necessary to comply with state or
federal Taws or regulations; (4) to the extent necessary to enforce the terms of this Agreement; or
(53) to persons covered by the Released Claims. In making any disclosure permitted n this
paragraph, the Parties agree that they will limit the content of all disclosures to the cxtent

possible and make only the disclosures necessary to achieve the purposes as stated in this

paragraph.

10.  Governing Law; Venue. This Agreement shall be governed and construed in

accordance with the laws of the State of New York without regard to laws relating to conflict and

~CHGO1:30211093.v1
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choice of laws. All disputes arising or related to this Agrcement, if brought mitially by Four
Paws, shall be brought in the appropriate state or federal court located in Chicago, lllinois, or 1f

brought inifially by Andersen, shall be brought in the appropriate state or federal court in New

York, New York.

11.  Entire Agreement. This Agrcement constitutes the sole and entire Agreement
and understanding among the Parties as to its subject matter and supercedes all prior discussions,
agreements and understandings of every kind and nature among the Parties as to such subject

matter,

12. Construction of Agreement. The language of this Agreement shall be construed
as a whole according to its fair meaning and attainment and shall not be construed for or against
either Party hereto, regardless of who drafted or was principally responsible for the drafting of
this Agreement or any specific term or condition hercof. This Agreement shall be deemed to
have been drafied by both Parties hereto and no Party shall urge otherwise. The headings used in

this Agreement are for the convenience of the Partics and are not to be considercd in construing

the meaning of any of the terms herein.

13.  Authority to Enter this Agreement. Each person represents by his or her
g gnaturé below that he or she has the authority to sign or act on behalf of the Party or entily f{or

whom he or she signs.

14. Binding Effect. This Agrcement is binding upon and inures to the bencfit of each
of the Parties hereto and their respective heirs, next of kin, executors, administrators, successors,

assigns, officers, directors, shareholders, employees and agents.
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15.  Each of the Parties to this Agreement acknowledges that no promise, inducement
or agreement other than those stated herein was made to them in connection with this Agreement

and that this Agreement constitutes the entire Agreement between the Parties.

FINN ANDERSEN FOUR PAWS PRODUCTS LTD.

\-c% i 7 . '-.1 ;‘:__ I —r
v 7/ Allen Simon
Dated: £ Tod President

Dated: "2"/ 12 /0‘2j
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