2010-HAY-0R 2130 51 0 XM 2 B0 SERYHE +2 132530413 §e/als Fof
2 Ealde2:10-ER08A35R B Document 1 Filef 0575710 Page 16f15° Page D%

/////

=
D

)

-1

FlLel
| | MICHAEL A. PAINTER, Bar #43600_
ISAACMAN, KAUFMAN & PAINTER iy =7 PE OIS
2 10250 Constellation Boulevard, Suite 2900
| Los Angeles, California 90067 rey U T DISTTInT COURT
3 | (310) 881-6800 - Telephone CLHTR AL DT oL BALIT
310) 881-6801 - Facsimile AR
4 | pamter@ikplaw.com » _
§

Atorneys for Plaintiff,
6 SUN-MATE CORPORATION
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UNITED STATES DISTRICT COURT
10
CENTRAL DISTRICT OF CALIFORNIA
11
" SUN-MATE CORPORATION, 2 c/ﬁﬁd)fﬁ -2 7 L Ft (FF
13 - California corporation
14 COMPLAINT FOR PATENT
N Plaintiff, (NFRINGEMENT
i JURY TRIAL DEMANDED
16 Vs,

171 OFFICE DEPOT, INC., a Delaware
18 corporation; TIC TOC, THE
IMAGINATION COMPANY, a

| Texas corporation, DOES - X,

20 Inclusive,

21
| Defendants.
23
24
25 Comes now the plaintff, SUN-MATE CORPORATION, and for causes of

26 | action against defendants, and each of them,, complains and alleges as follows:
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JURISDICTION

l. This action arises under the patent laws of the United States, Title 35,

United States Code. This Court has jurisdiction over this claim under Title 35,
United States Code and 28 U.S.C. §1338(a).
PARTIES

2. Plaintiff, SUN-MATE CORPORATION, is a corporation organized
and doing business under the laws of the State of California having its principal
place of business in Chatsworth, California (hereinafter referred to as "Sun-
Mate").

3. Sun-Mate is informed and alleges that OFFICE DEPOT, INC., is a
Delaware corporation, having its principal place of business in Boca Raton,
Florida and does business throughout the United States in general and in the
Central District of California in particular (hereinafter referred to as “Office
Depot”).

4. Sun-Mate 1s informed and believes and, based upon such information
and belief, alleges that defendant, TIC TOC, THE IMAGINATION COMPANY,
is a Texas corporation having its principal place of business in Dallas, Texas and
does business throughout the United States in general and in the Central District of
California in particular (hereinafter referred to as "Tic Toc").

5. The true names or capacities, whether individual, corporate, associate,
representative, or otherwise, of the defendants named herein as DOES I - X,
inclusive, are unknown to plaintiff who therefore, pursuant to Local Rule 19-1 of
this Court, sues said defendants by such fictitious names and plaintiff will amend
this Complaint to show their true names and capacities when the same have been

ascertained.
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CLAIM FOR INFRINGEMENT OF
U.S. DESIGN PATENT NO. D-465,133

6. Sun-Mate repeats and incorporates Paragraphs 1 - 5, inclusive, of this

Complaint as though set forth in full herein again.

7. On November 5, 2002, United States Letters Design Patent No. D-
465,133 were duly and legally issued to Sun-Mate for a design in the portable
cooler, and since that date, Sun-Mate has been and still is the owner of those
Design Letters Patent, a copy thereof being attached hereto as Exhibit 1 (herein-
after referred to as the "'133 patent").

8. Defendant, Tic Toc, has been and is infringing the '133 patent by
purchasing in the United States portable coolers embodying the design of the '133
patent from Go East Promotion and reselling same to Office Depot in the United
States and will continue to do so unless enjoined by this Court.

9. Defendant, Office Depot, has been and is infringing the ‘133 patent
by purchasing portable coolers embodying the design of the ‘133 patent from Tic
Toc and reselling same to the public in the United States, and will continue to do
so unless enjoined by this Court, a representative sample of an Office Depot
advertisement offering the infringing product for sale being attached hereto as
Exhibit 2.

10.  Sun-Mate has placed the required statutory notice on all portable
coolers manufactured and sold by it under the '133 patent and has given written
notice to each of the defendants of its infringement.

11. The infringement of the '133 patent by Office Depot and Tic Toc, and
each of them, has caused and will cause Sun-Mate irreparable harm for which
there is no adequate remedy at law.

12.  That Sun-Mate is informed and believes and, based upon such
information and belief, alleges that defendants have earned profits for their

infringing activities; that Sun-Mate has suffered damages as a result of the defen-
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dants” acts, the amount of the profits earned by the defendants and the extent of
the damages to Sun-Mate by reason of the infringement of the '133 patent by
defendants is presently unknown to Sun-Mate; that plaintiff shall request leave to
amend its Complaint when the precise amount of damages is known.

WHEREFORE, Sun-Mate prays for judgment against defendant as
follows:

A.  That defendants, Office Depot and Tic Toc, and each of them, their
agents, servants, employees, assigns, attorneys, representatives, successors in
business, confederates and those persons in active concert or participation with
them be enjoined during the pendency of this action and permanently from
making, using or selling any goods which infringe United States Letters Patent No.
D-465,133;

B.  Award damages requiring defendants, Office Depot and Tic Toc, and
each of them, to account to and pay to Sun-Mate all damages caused by reason of
defendants’ infringement of United States Letters Patent No. D-465,133, including
either defendant's total profits pursuant to 35 U.S.C. §289, or other compensation
pursuant to 35 U.S.C. §284, including enhanced damages under 35 U.S.C. §284;

C.  Enter judgment pursuant to 35 U.S.C. §285 making this case excep-
tional and awarding plaintiff its attorneys' fees, costs and expenses.

D.  Award such other and further relief as the Court may deem just and
proper.

PLAINTIFF DEMAND A JURY TRIAL OF THIS MATTER.

Respectfully submitted,
ISAACMAN, KAUFMAN & PAINTER

Michael A. Painter
Attorneys for Plaintiff

Dated: May 7, 2010

MAP-SUN-2766 -4~
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EXHIBIT 1



Case 2:10-0v-03433-R -FFM Docurnent 1 | B/ HEE IS MM LR R
US00D465133S

(12) United States Design Patent (10) Patent No.:

US D465,133 S

Ben-Moshe 45) Date of Patent: % Nov. 5, 2002
(54) PORTABLE COOLER 4,346,562 A * 8/1982 Beitner ...c.cococorennnne. 62/3.62
4379391 A * 4/1983 Rbhee
(75) Inventor: Rami Ben.Moshe’ (:anoga Park, CA 5319937 A * 6/1994 Costello ..occovcvrinnnnn.. 62/3.62
(US) * cited by examiner
(73) Assignee: Sun-Mate Corporation, Canoga Park, Primary Examiner—Terry A. Wallace
CA (US) (74) Arntorney, Agent, or Firm—Michael A. Painter
**) Term: 14 Years &) CLAIM
; . The ornamental design for a portable cooler, as shown and
(21) Appl. No.: 29/143,140 described.
(22) Filed: Jun. 13, 2001 DESCRIPTION
g;}g LOC (7) Ch S0 16, 1 i 4 ront perspeciv view of & porable cooler
52 S, Cl oo e : ' illustrating my new design;
(58)  Field of Searﬁc:1/45714577 377/ 205;761073’72 12/ 21 FIG. 2 is a front elevation view thereof;
426, 455, 22,0/915.1,’ 915‘2,, 592,'2’ 5,92‘24: liIG. 3 is a right ‘s1de elevgtmn view there?f;
59295 FIG. 4 is a left side elevation view thereof;
o FIG. 5 is a rear clevation view thercof;
(56) References Cited FIG. 6 is a top plan view thereof; and,
FIG. 7 is a bottom plan view thereof.
U.S. PATENT DOCUMENTS
3,069,869 A * 12/1962 Mueller ....occoccvvvnnenn.n. 62/371 1 Claim, 3 Drawing Sheets
e T
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shop smarter:
10-ream case only $32%

item# 335-825-714. See page 3 for details.
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Plus, try our
best-sellers

Mini Fridge
sleleesiend

inrewards nextbusinessday

guarantee
Find & lower Competitor's price and we'l on INK TONER AND PAPER on qusiifying orders of $50 or more within our
match it Ses page 30 for detaiis. See page 38 for details. {ocal delivery areas. See page 30 for details.
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CLICK www.officedepot.com | CALL 800-GO-DEPOT (800-463-3768) | COME BY stores.officedepot.com
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UNITED STATES DISTRICT COURT, CENTRAL DISTRICT OF CALIFORNIA
CIVIL COVER SHEET

VIH(a). IDENTICAL CASES: Has this action been previously filed in this court and dismissed, remanded or closed? [{;\Io 1 Yes
If ves, list case number(s):

Vili(b). RELATED CASES: Have any cases been previously filed in this court that are related to the present case? [i(No [J Yes
If yes, list case number(s):

Civil eases are deemed related if a previously filed case and the present case:
(Check all boxes that apply)  [J A. Arise from the same or closely related transactions, happenings, or events; or
O B. Call for determination of the same or substantially related or similar questions of law and fact; or
{1 C. For other reasons would entail substantial duplication of labor if heard by different judges; or
1 D. Involve the same patent, trademark or copyright, and one of the factors identified above in a, b or ¢ also is present.

IX. VENUE: (When completing the following mformation, use an additional sheet if necessary.)

(a) List the County in this District; California County outside of this District; State if other than California; or Foreign Country, in which EACH named plaintiff resides.
{1 Check here if the government, its agencies or employees is a named plaintiff. 1f this box is checked, go to item (b).

County in this District:* California County outside of this District; State, if other than California; or Foreign Country

Los Angeles

(b) List the County in this District; California County outside of this District; State if other than California; or Foreign Country, in which EACH named defendant resides.
[]  Check here if the government, its agencies or employees is a named defendant. If this box is checked, go to item (c).

County in this Distriet:* California County outside of this District; State, if other than California; or Foreign Country

Florida
Texas

(¢) List the County in this District; California County outside of this District; State if other than California; or Foreign Country, in which EACH claim arose.
Note: In land condemnation cases, use the location of the tract of land involved.

County in this District:* California County outside of this District; State, if other than California; or Foreign Country

Los Angeles

* Los Angeles, Orange, San Bernardino, Riverside, Ventura, Santa Barbara, or San Luis Obispo Counties
Note: In land condemnation cases, use the location of the tract of land involved

X. SIGNATURE OF ATTORNEY (OR PRO PER): (it Date May 7, 2010

Notice to Counsel/Parties: The CV-71 (JS-44) Civil Cover Sheet and the information contained herein neither replace nor supplement the filing and service of pleadings
or other papers as required by law. This form, approved by the Judicial Conference of the United States in September 1974, is required pursuant to Local Rule 3-1 is not filed
but is used by the Clerk of the Court for the purpose of statistics, venue and initiating the civil docket sheet. (For more detailed instructions, see separate instructions sheet.)

Key to Statistical codes relating to Social Security Cases:

Nature of Suit Code  Abbreviation Substantive Statement of Cause of Action

861 HIA All claims for health insurance benefits (Medicare) under Title 18, Part A, of the Social Security Act, as amended.
Also, include claims by hospitals, skilled nursing facilities, etc., for certification as providers of services under the
program. (42 U.S.C. 1935FF(b))

862 BL All claims for “Black Lung” benefits under Title 4, Part B, of the Federal Coal Mine Health and Safety Act of 1969.
(30 U.S.C.923)

863 DIWC All claims filed by insured workers for disability insurance benefits under Title 2 of the Social Security Act, as
amended; plus all claims filed for child’s insurance benefits based on disability. (42 U.S.C. 405(g))

863 DIWwW All claims filed for widows or widowers insurance benefits based on disability under Title 2 of the Social Security
Act, as amended. (42 U.S.C. 405(g))

864 SSID All claims for supplemental security income payments based upon disability filed under Title 16 of the Social Security
Act, as amended.

865 RSI All claims for retirement (old age) and survivors benefits under Title 2 of the Social Security Act, as amended. (42
US.C (g)

CV-71 (05/08) CIVIL COVER SHEET Page 2 of 2
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Name & Address: Michael A. Painter, #43600
Isaacman, Kaufman & Painter
10250 Constellation Boulevard, Suite 2900
Los Angeles, California 90067
(310) 881-6800

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
SUN-MATE CORPORATION, a California CASE NUMBER
corporation ﬁ Ff‘ ¥
- 4 i ( H )
PLAINTIFF(S) CV 1 O 3 4 3 3 f}{
V.
OFFICE DEPOT, INC., a Delaware corporation; TIC
TOC, THE IMAGINATION COMPANY, a Texas
coroporation; DOES | - X, Incluisve SUMMONS
DEFENDANT(S).

MAY @7 2818 13:44

TO: DLFENDANT(S):

A lawsuit has been filed against you.

Within __ 21 days after service of this summons on you (not counting the day you received ir), you
¥ complaint {0 amended complaint

12 of the Federal Rules of Civil Procedure, The ansvicr
, whose address is

. If you fail 10 do so,

must serve on the plaindff an answer 1o the attached

O counierclaim O cross-claim or a motion under Rule

or motion must be served on the plaintifls attorney, Michael A. Painter, Esq.
10250 Constellation Blvd.. Suite 2900, Los Angeles, CA 90067

judgment by default will be entered against you for the relief demanded in the complaint. You also must file

your answer or motion with the court.

Clerk, U.S. District Court

MAY =7 onin By: C//)(?Mn‘ Q(’/YLE&M

Deputy Cletk

Dated:

{Seal of the Covry)

[Use 60 duys if the defendant is the United Siutes or a United Siares agency, or is an officer or cmployee of the Unlted States. Alfowed
60 days by Rule 1276)(3)].

Cv.0iA (12/07) SUMMONS

+2132532413 PRGE.G3
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

NOTICE OF ASSIGNMENT TO UNITED STATES MAGISTRATE JUDGE FOR DISCOVERY

This case has been assigned to District Judge Manuel Real and the assigned discovery
Magistrate Judge is Frederick F. Mumm.

The case number on all documents filed with the Court should read as follows:

Cv10- 3433 R (FFMx)

Pursuant to General Order 05-07 of the United States District Court for the Central
District of California, the Magistrate Judge has been designated to hear discovery related
motions.

Unless otherwise ordered, the United States District Judge assigned to this case will
hear and determine all discovery related motions.

s sy S g i e et ity e mateo v i e i o o i o o orin, i e et WA Wi i it s i ol Vo S s . st . g i x
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NOTICE TO COUNSEL

A copy of this notice must be served with the summons and complaint on all defendants (If a removal action Is
filed, a copy of this notice must be served on all plaintiffs).

Subsequent documents must be filed at the following location:

[X] Western Division Southern Divisjon Eastern Divigion
312 N. Spring 5t., Rm. G-8 411 West Fourth St, Rm. 1-063 3470 Twelfth St, Rmi. 134
Los Angsles, CA 90012 Santa Ana, CA 92701-4516 Riverside, CA 92501

Fallure to file at the proper location will result in your documents being returned to you,

Cv-18 (03/06) NOTICE OF ASSIGNMENT TO UNITED STATES MAGISTRATE JUDGE FOR DISCOVERY

TRY 97 2812 13:44 +2132532413 PAGE. 212





