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corporation, A rond C‘V MOO RE
Plaintiff, BIATS ySTRATE JUDGE
b CARBER
V. Sl

SHAW ROSE NETS, LLC ., a Florida
limited liability company, and
KENNETH P. SHAW, an individual,

Defendants.
/

COMPLAINT FOR DECLARATORY JUDGMENT

Plaintiff, OLAMOR FLOWERS, INC., (hereinafter “Plaintiff’), sues Defendants
SHAW ROSE NETS, LLC (hereinafter “SRN”) and KENNETH P. SHAW (hereinafter

“Shaw”) (collectively “Defendants”) and alleges the following:

NATURE OF THE ACTION

1. This is an action seeking a declaratory judgment under 28 U.S.C. §§ 2201 and
2202 that the importation, sale of, and offers to sell certain flowers, and the use of certain
methods to grow said flowers, do not constitute patent infringement because the Defendants’

patent is invalid and unenforceable.

{Intellect\5624\0001/M0390167 v.1; 1/24/2007 03:58 PM}
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JURISDICTION AND VENUE

2. This action arises under the Patent Act of 1952, 35 U.S.C. §§ 1 et seq., as
amended, and the Declaratory Judgment Act, 28 U.S.C. § 2201 et seq.

3. This Court has exclusive original jurisdiction over the subject matter of this
action. Exclusive jurisdiction for any action arising under any Act of Congress relating to
patents is conferred on U.S. district courts pursuant to 28 U.S.C. §1338(a).

4. This Court has personal jurisdiction over Defendants pursuant to Florida Statute,
§ 48.193. Upon information and belief, Defendants are Florida residents and are doing business
in the State of Florida, specifically in this judicial district.

5. Venue is proper in this judicial district pursuant to 28 U.S.C. §1391(b) and
§1391(c), because a substantial part of the events giving rise to the claims alleged herein

occurred in this judicial district and because Defendants are residents of this judicial district.

THE PARTIES

6. Plaintiff is a Florida limited liability company with its principal place of business
at 7005 Northwest 46™ Street, Miami, Florida 33166.

7. Plaintiff imports, sells, and distributes fresh cut flowers, including roses.

8. Upon information and belief, SRN is a Florida limited liability company with its
principal place of business located at 7810 N.W. 52™ Street, Doral, Florida, 33152.

9. Upon information and belief, Shaw is a resident of the State of Florida who

maintains an address at 7810 N.W. 52" Street, Doral, Florida, 33152. Upon further information
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and belief, Shaw is a director, officer, manager and principal of SRN, exercises direct control

over SRN, and has a direct financial interest in, SRN.

FACTUAL ALLEGATIONS

10. Upon information and belief, on or about January 16, 1996, Shaw caused to be
filed with the United States Patent and Trademark Office (hereinafter the “USPTO”) a U.S.
patent application for a “Method of Increasing the Size of a Rose Head During Growth”
(hereinafter the “U.S. Patent Application”).

11. Upon information and belief, on or about June 27, 1997, Shaw caused to be filed
with the Colombian Superintendency of Industry and Commerce (hereinafter the “Colombian
Patent Office”) a Colombian patent application for a “Method of Increasing the Size of a Rose
Head During Growth” (hereinafter the “Colombian Patent Application”). A copy of the
“Colombian Patent Application” is attached as “Exhibit A.”

12. On or about June 16, 1998, the U.S. Patent Application issued as U.S. Patent
Number 5,765,305 (hereinafter the ““ *305 Patent”). A copy of the ‘305 Patent is attached as
“Exhibit B.”

13. Upon information and belief, the Colombian Patent Application is, in all material
aspects, a verbatim translation of, and claims the same subject matter as, the 305 Patent.

14.  On June 9 and June 28, 1999, opposition proceedings were instituted in the
Colombian Patent Office by entities who requested that Shaw be denied a Colombian patent

because the method described in the Colombian Patent Application: (a) was not invented by
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Shaw; and (b) was publicly known, and in widespread public use, for at least ten (10) years prior
to Shaw’s application therefor.

15.  In support of the Colombian opposition proceedings, the opposers submitted
substantial evidence, including sworn affidavits and business records, that supported their
contentions.

16.  On November 30, 2004, the Colombian Patent Office granted the opposition to
the Colombian Patent Application on the basis that the method described in the Colombian
Patent Application: (a) was not invented by Shaw; and (b) was publicly known, and in
widespread public use, for at least ten (10) years prior to Shaw’s application thereof. This
decision was upheld on appeal on May 31, 2005.

17.  Upon information and belief, Shaw did not invent the method claimed in the ‘305
Patent.

18.  Upon information and belief, prior to issuance of the ‘305 Patent, Shaw knew that
he did not invent the method claimed in the ‘305 Patent and willfully withheld evidence of same
from the USPTO.

19. Upon information and belief, the method claimed in the ‘305 Patent was publicly
used to grow flowers that were imported, sold, and offered for sale in the United States more
than one year before January 16, 1996, the date of the U.S. Patent Application.

20.  Upon information and belief, prior to issuance of the ‘305 Patent, Shaw knew that
the method claimed in the ‘305 Patent was publicly used to grow flowers that were imported,
sold, and offered for sale in the United States more than one year before January 16, 1996, the

date of the U.S. Patent Application and willfully withheld evidence of same from the USPTO.
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21. On our about December 11, 2006, Defendants’ caused a letter to be delivered to
Plaintiff accusing Plaintiff of infringing the ‘305 Patent through the importation, marketing,
selling or offering for sale of “infringing products.” A true and correct copy of Defendants’
letter is attached as “Exhibit C”.

22.  Defendants’ December 11, 2006 letter demanded that Plaintiff “immediately
cease and desist from importing, marketing, selling and/or distributing any and all infringing
products.” Defendants’ December 11, 2006 letter states that Shaw “zealously protects his
intellectual property rights and intends to vigorously enforce his interests in the ‘305 Patent to
the fullest extent of the law.”

23.  Defendants’ have alleged that Plaintifs importation, marketing, sale and/or
distribution of roses grown utilizing the method described in the ‘305 Patent (hereinafter the
“Accused Products”) constitutes infringement of the ‘305 Patent.

24. Defendants’ allegations of patent infringement create a reasonable apprehension
by Plaintiff that Defendants will file a lawsuit against Plaintiff asserting claims for patent
infringement, and accordingly, an actual controversy regarding the rights of Plaintiff to import,
use, sell and offer to sell the Accused Products exists.

25.  Defendants’ allegations of patent infringement will adversely affect Plaintiff
because, until the Court makes a determination of Plaintiff’s rights, Plaintiff will be in doubt as

to its right to import, use, sell and offer to sell the Accused Products.
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COUNT I
DECLARATORY JUDGMENT OF PATENT INVALIDITY
ANTICIPATION UNDER 35 U.S.C. § 102(b)

26.  Plaintiff incorporates paragraphs 1 through 25 inclusive as it set forth verbatim
herein.

27.  This is an action for a declaratory judgment of patent invalidity under 35 U.S.C. §
102(b) against Defendants pursuant to 28 U.S.C. §§ 2201 and 2202.

28.  Pursuant to 35 U.S.C. § 102(b), a person shall not be entitled to a patent if “the
invention was ... in public use or on sale in this country, more than one year prior to the date of
the application for patent in the United States.”

29.  Upon information and belief, the method claimed in the 305 Patent was publicly
used to grow flowers that were imported, sold, and offered for sale in the United States more
than one year before January 16, 1996, the date of the U.S. Patent Application.

30. Therefore, the ‘305 Patent should be declared invalid in accordance with 35

US.C. § 102(b).

COUNT II
DECLARATORY JUDGMENT OF PATENT INVALIDITY
LACK OF INVENTORSHIP UNDER 35 U.S.C. § 102(D)

31. Plaintiff incorporates paragraphs 1 through 25 inclusive as it set forth verbatim

herein.
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32.  This is an action for a declaratory judgment of patent invalidity under 35 U.S.C. §
102(f) against Defendants pursuant to 28 U.S.C. §§ 2201 and 2202.

33. Pursuant to 35 U.S.C. § 102(f), a person shall not be entitled to a patent if “he did
not himself invent the subject matter sought to be patented.”

34.  Upon information and belief, Shaw did not invent the method claimed in the ‘305
Patent.

35. Therefore, the ‘305 Patent should be declared invalid in accordance with 35

U.S.C. § 102(D.
COUNT III
DECLARATORY JUDGMENT THAT PATENT IS UNENFORCEABLE
INEQUITABLE CONDUCT

36.  Plaintiff incorporates paragraphs 1 through 25 inclusive as it set forth verbatim
herein.

37.  This is an action seeking declaratory judgment pursuant to 28 U.S.C. §§ 2201 and
2202 that the ‘305 Patent is unenforceable under the doctrine of inequitable conduct. Precision
Instrument Mfg. Co. v. Automotive Maintenance Mach. Co., 324 U.S. 806 (1945).

38. Pursuant to 37 C.F.R. 1.56, each entity associated with the filing or prosecution of
a patent application has a duty to deal with the USPTO with candor, good faith, and honesty.

39.  The duty of candor under 37 C.F.R. 1.56 imposes on each inventor named in the
application, each attorney who prepares or prosecutes the application, and each individual

associated with the assignee of the application, the duty to disclose to the USPTO all information
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known to the inventor, attorney or individual to be material to patentability of the invention
described in the application.

40.  Violation of the duty of candor through bad faith or intentional misconduct during
or after prosecution of the application subjects any patent issued therefrom to become
unenforceable.

41.  Upon information and belief, prior to issuance of the ‘305 Patent, Shaw knew, and
had information (hereinafter the “Prior Art Information”) evidencing, that (a) he did not invent
the method claimed in the ‘305 Patent; and (b) the method claimed in the ‘305 Patent was
publicly used to grow flowers that were imported, sold, and offered for sale in the United States
more than one year before January 16, 1996, the date of the U.S. Patent Application.

42.  The Prior Art Information was material to patentability with respect to the U.S.
Patent Application because there is a substantial likelihood that a reasonable examiner would
have considered the information important in deciding whether to allow the application to issue
as a patent.

43.  Defendant had knowledge of the Prior Art Information, and of its materiality to
patentability, prior to issuance of the ‘305 Patent.

44.  Defendant failed to disclose the Prior Art Information to the USPTO in violation
of 37 C.F.R. §1.56.

45.  Defendant’s failure to disclose the Prior Art Information to the USPTO was
willful and with the intent to mislead the USPTO.

46. Therefore, the ‘305 Patent should be declared unenforceable because of

Defendants’ inequitable conduct.
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PRAYER FOR RELIEF

WHEREFORE, Plaintiff, OLAMOR FLOWERS, INC., prays for entry of a declaratory
judgment against Defendant, SHAW ROSE NETS, LLC and Defendant KENNETH P.

SHAW, as follows:

1. That the Court enter judgment declaring that the importation, use, sales of, and
offers to sell flowers grown using the method described in U.S. Patent No. 5.765,305 does not
constitute patent infringement

2. That the Court enter judgment declaring that U.S. Patent No. 5.765,305 is invalid
pursuant to 35 U.S.C. 102(b) and/or 35 U.S.C. 102(f).

3. That the Court enter judgment declaring that U.S. Patent No. 5.765,305 is
unenforceable under the doctrine of inequitable conduct.

4. That Defendants be ordered to pay to Plaintiff an award covering Plaintiff’s
attorneys’ fees, costs, and other expenses incurred as a result of this controversy.

5. That the Court find this case to be exceptional under 35 U.S.C. § 285 and award
Plaintiff reasonable attorney’s fees given Defendants’ inequitable conduct during the prosecution
of U.S. Patent No. 5,765,305 and Defendants’ subsequent attempt to enforce that patent when
they knew it to be unenforceable.

6. That this Court grant such further and other relief as this Court deems just and
proper.

7.
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DEMAND FOR JURY TRIAL

Plaintiff hereby demands a trial by jury of all issues so triable.

Dated: January 30, 2007 Respectfully submitted,

By:  s/William R. Trueba, JrS
Steven I. Peretz
Florida Bar No. 329037
speretz@kpkb.com
William R. Trueba, Jr.
Florida Bar No. 117544
wtrueba@kpkb.com
KLUGER, PERETZ, KAPLAN & BERLIN, P.L.
17" Floor Miami Center
201 S. Biscayne Boulevard
Miami, Florida 33131
Telephone: (305) 379-9000
Facsimile: (305) 379-3428
Attorneys for Plaintiff,

OLAMOR FLOWERS, INC.
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EXHIBIT A

{Intellect\5624\0001/M0390167 v.1; 1/24/2007 01:17 PM}
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RESUMEN CON EL OBJETO Y LA F INALIDAD DE LA INVENCION

ANEXOS DE LA SOLICITUD
Certificado de Existencia y Representacién Legal cuando el solicitante sea Persona Jurfdica

Los poderes debidamente otorgados, o mencién de su protocolizaci6n ante la S.1.C.

N

Recibo de la tasa respectiva No. 3 1,536

Si se reivindica prioridad, el certificado .respectivo (copia legalizzda)
Traduccién oficial

Capitulo descriptivo

Dibujos, planos necesarios

Capitulo reivindicatorio

Tarjeta archivo propietarios segin formato

Tarjeta archivo temético segiin formato

Extracto para resumen o para publicacién segiin formato

Arte final 12 x 12 cms (por duplicado) ¥ 6 x 6 ¢ms

UHHE OO DEO O

-
L

Otros

SOLICITO LA CONCESION DE LA PATENTE DE INVENCION Y DECLARO QUE LA INVENCION
ES NUEVA Y DE MI PROPIEDAD

FIRMA DEL APODERADO C.C. 39.779.452 de Usaquén T.P. No. 68.228
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ANTECEDENTES DEL INVENTO

El presente invento se refiere a un método para aumentar el tamafio

5 de un botén de rosa antes del corte del botén del tallo y en particular a

un método de al menos prevenir parcialmente al botén de rosa de

abrirse, por medio de Ia colocacién de un material eldstico

constrifiéndolo sobre y alrededor dél botéon de rosa por un tiempo

predeterminado antes del corte del botén de rosa del tallo, con el fin de

- 10 efectuar tal crecimiento incrementado sin que se sufra pérdida de
duracién de la rosa en el aimacenamiento después del corte,

Las rosas son cultivadas por cultivadores comerciales de rosas y
cortadas de la planta con el propésito de vender las rosas cortadas a

15 los consumidores a través de canales comerciales como son los
distribuidores y las floristerias al por ménor. Las rosas con botones
mas grandes tienen méas valor comercial que aquellas con botones
mas pequeiios ; por lo tanto ha sido deseado incrementar el tamafio
del boton de rosa antes de venderlo al consumidor. Tipicamente, un

20 cultivador de rosas cortara el tallo de rosa de la planta y despachara ia
rosa cortada en un cierto tiempo de su etapa de crecimiento para su
mercadeo. El tiempo 6ptimo de corte del tallo de rosa es cuando el
botén de rosa ha alcanzado el maximo tamafio posible sin apertura
substancial de los pétalos.

25
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3

Si un tallo de rosa es cortado antes del tiempo éptimo, entonces ef
tamafio del botén de rosa sera mas pPequefio y ia rosa serd menos
valiosa. En adicion, los pétalos del botén de rosa también seran
apretados y la rosa no abriré, para de esta forma hacer la rosa no

5 mercadeable. Sin embargo, la expectativa de vida de la rosa después
del corte es generalmente mayor cuando los pétalos son mas
apretados, asi que una rosa cortada antes del tiempo 6ptimo durara
mas que una cortada en éu etapa de crecimiento. De otra parte, si el
tallo de la rosa es cortado mucho después del tiempo 6ptimo, entonces

10 los pétalos estaran ya abiertos (algunos pueden aun desprenderse) y
la flor tendra una expectativa de vida mas corta y de esta forma sera
menos valiosa, ' |

Por lo tanto hay una gran necesidad sentida en la técnica de aumentar

15 el botén de rosa antes del corte del tallo sin que el botén de rosa se
abra y pierda pétalos prematuramente.

RESUMEN DEL INVENTO

20
El presente invento es un método para incrementar el tamafio del
boton de rosa antes del corte del botén de rosa de su planta, que
comprende al menos parcialmente la prevencién que el botén de rosa
se abra antes de cortar el botén de rosa de la planta. Esto se ifleva a
25 cabo por medio de la constriccién de la apertura del botén de rosa con
un material elastico envuelto alrededor del botén de rosa. El material
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4

elastico es preferiblemente una manga en malla que tiene al menos un
extremo abierio apropiado para colocarlo sobre el botdn de rosa,
estando la manga de malla con npuesta de un materiai de malia elastica
tal como nilén o caticho capaz de ‘estirarse de forma de acomoedarse
s ajustadamente sobre ei botén de rosa. En particular el botén de rosa
es al mencs parcialmente constrefiido por un perlodo de tiempo
predeterminado antes de cortarlo de la planta.

Por medio del constrefimiento de la apertura del botén de rosa, la
10 cantidad de luz ( y de esta forma el calor) incidente en los pétalos
interiores del botén de rosa es reducida y la rata de crecimienio del
botén de rosz es consecuentemente mcrementada o cual da como
resultado un botén de rosa mayor hasta ahora inobtenible sin pemitir

que los pétalos exteriores del botén de rosa comiencen a abrirse.
15

BREVE DESCRIPCION DE LOS DIBUJOS

La Figura 1 es una ilustracién de una manga de malla de niién usada
20 en la ejecucién preferida con el fin de efectuar el crecimiento
aumentado del botén de rosa

La Figura 2 es una ilustracién de un botén de rosa cubierto con Ia
manga de malla de la Figura 1, de acuerdo con la gjecucion preferida
del pressnte invento : y

j
i
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E]

Las Figuras 3A a 3D ilustran fas etapas finales de crecimiento del -
botén de rosa.

5 DESCRIPCION DETALLADA DE LA EJECUCION PREFERIDA

Una manga de malla de nilén 2 como I.a mostrada en la Figura 1 es
utilizada de acuerdo con la ejecucion prefen‘da del presente invento.
La manga de malla 2 estd formada de manera que sea capaz de
1o estirarse y conformarse con el botén de rosa cuando el botén de rosa
esté en sus etapas finales de crecimiento, lo cual es anterior al corte
normal del tallo. Preferiblemente, fa malla 2 en su etapa de reposo,
contraida ser4 mas pequefia que el botén de rosa,-pero se expandira
facilmente de forma de acomodarse ajustadamente sobre el botdn de
15 rosacuando sea deseado. Por ejemplo, la malla de nilén 2 usada en
la ejecucion preferida puede esfirarse una distancia de seis veces su
ancho contraido. Debido a la resilencia de la malla de nilén, ta manga
se mantendra por si sola alrededor del botén de rosa hasta que se
desee que sea removida.
20
Para efectuar el aumento del tamafio del botén de rosa del presente
invento, la manga de malla'2 es colocada sobre el botén de rosa 3
como se muestra en la Figura 2 de manera que se acomode
ajustadamente a fa superficie de él. La colocacién de la manga de
25 malla debera ser pocos dias antes del tiempo de corte esperado del
botén de rosa como sera explicado mas adelante.
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La colocacién de la manga de malla 2 de nildn sobre el botén de rosa
3 antes de cortar el talio de Ia planta cumple dos funciones
interrelacionadas las cuales el sohcttante ha determinado que son
s criticas para el presente invento. Primero, la manga de malla 2 actia
para constrefiir fisicamente la apertura del botén de rosa 3, para de
esta forma ayudar a mantener intactos los pétalos exteriores o
protectores 4 de la rosa: -Los pétalos protectores 4 normalmente
protegeran el resto del boton de rosa (por ejemplo, los pétalos
10 interiores 5) durante el transporte y manipuleo y frecuentemente se
desprenderan como resuitado del manejo de ia planta corfada. Sin
embargo, por medio de la colocacién de la manga de malla alrededor
del botdn de rosa antes del corte, se ha determinado que el botdén de
rosa 3 es ligeramente constrefiido de abrirse al tiempo normal y los
15 pétalos protectores 4 conservan una unién natural mas fuerte con el
boton de rosa 3 como resultado de ella. Ya'que los pétalos protectores
4 conservan una union natural mas fuerte, éstos no se desprenden tan
facilmente durante el mani'p‘uleo como lo harian de otra forma. Mas
aun, el apretamiento del boton de rosa 3 es incrementado por el
20 efecto del ligero constrefiimiento de la manga de malla 2, que de esta
forma actlia para contrarrestar la duracién de almacenamiento de un
botébn de rosa mas grande disminuida en otro 'sentido. E! botén
también tiene mas pétalos debido a la presencia de los pétalos
protectores 4. Sin la malla, dos a tres pétalos exteriores 4 se perderan
25y la apariencia resultante sera indeseable.
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Segundo, la presencia prolongada de los pétalos protectores 4 debido -
a la accién de constrefiimiento de la manga de malla 2 da como
resultado la reduccién en la cantidad de luz ambiental que alcanza los
pétalos interiores 5 del botén de rosa 3 durante la etapa final de
5 crecimiento. Ya que los pétalos protectores 4 normalmente bloquean
la luz para que no alcance los pétalos interiores 5, hay menos luz y por
lo tanto menos calor incidente en el interior del botén de rosa. Como
resultado se reduce la temperatura del botén de rosa, lo cual a su vez
actua reduciendo la rata de respiracion. La rata de respiracion
1o reducida disminuye la cantidad de energia consumida, lo cual a su vez
disminuye Iz cantidad de carbohidratos gastados por la flor para la
respiracion. El resultado de este proceso es que el botdn de rosa llega
a ser mas fuerte y mas saludable y crece a un tamafio incrementado,
sin que los pétalos protectores se dbran debido a que el contenido de
15 carbohidrato dentro de Ia flor es retenido en el botén debido a la
respiracién menor. El resultado €s una mas alta rata de crecimiento

del botén de rosa en el mismo tiempo de crecimiento que una planta
sin el uso de la malia.

20 El tiempo de colocacién de Ia manga de malla de nilén sobre el botén
de rosa es critico en el presente invento. Si la manga de malia es
colocada sobre el botén de rosa demasiado pronto antes de la etapa
de corte, la rosa tenderd a acumular mucha agua en el botén y puede
desarrollar pudrimiento por agua o botritis. Esto es el resultado de que

235 los pétalos se mantengan demasiado cercanos unos con otros y no

permitan suficiente evaporacién en ia superficie del pétalo mientras
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quedan atrapados en la humedad existente. En adicién, el uso
prematuro de la manga de malla previene Ia intercepcién de la luz para
la mayoria del botén de rosa. Ya que durante las etapas iniciales de
crecimiento, los botones necesitan luz para construir los pigmentos de
5 color, entonces el bloqueo prematuro de la luz puede afectar
negativamente este proceso. De otra parte, si la manga de malla es
colocada sobre el botén demasiado cerca a la etapa de corte, no hay
incremento en el tamario del botén de rosa y las ventajas presentadas
por el uso del invento presente no son logradas debido a que los
10 pétalos protectores se abren en el curso normal de crecimiento.

El tiempo 6ptimo para la colocacién de Ia manga sobre el botén de
rosa ha sido determinado para que varie de acuerdo con la variedad
particular de rosa que se esté cuitivando. La Tabla A de abajo, enlista
ts el nimero de dias éptimo determinado experimentalmente, antes del

tiempo normal de corte del tallo de la rosa, cuando la manga debe ser
colocada sobre el botdn de rosa.

20

25
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- TABLA A
VARIEDAD No. de Dias Antes del
Tiempo Normall de
Corte
Vivaldi, Osiana, Marlyse, Livia, Jacaranda 2
Sonia, Aalsmeer Gold, Slyline, Confetti, 3-5
Pailene, Lomada, Lorena, Lovely Girl,
Ariamna, Harmony, Blue Bird, Parzo,|
Diplomat, Lasser, Anna; Prive
Carolla, Madame Delbard, Dallas, First 5-7

Red

Page 22 of 41

!

Las Figuras 3A a ta 3D ilustran las varias etapas de crecimiento

progresivo de un botén de rosa normal. El tiempo entre las etapas

varia, pero es aproximadamente varios dias.

En el caso nomal, la

rosa debe ser cortada de la planta en la etapa de la Figura 3C con el
fin de lograr el tamafio éptimo del botén de rosa. Sin el corte del botén
de rosa es demorado hasta el la etapa mostrada en la Figura 3D, la
rosa estd sobre desarrollada y la duracién en almacenamiento es

severamente acortada debido a la apertura de los pétalos. Cuando la



Case 1:07-cv-20244-AJ Document 1 Entered on FLSD Docket 01/31/2007 Page 23 of 41

v
10

manga de malla del presente invento es colocada sobre el botén de
rosa como se describid aqui, entonces el boidn crecera
aproximadamente al tamafio mostrado en la Figura 3D mientras
mantiene el apretamiento de los pétalos mostrado en la Figura 3C. De

s esta forma, por medio de la implementacién del presente invento, se
logra el mayor tamafio de botén mientras se mantienen los pétalos en
relativo apretamiento y se conserva la duracion de almacenamiento
intacta después del corte.

10 Aunque el presente invento ha sido déscrito aqui con referencia al uso
de una mala de nilén, es de anotarse que otros materiales los cuales
dan las propiedades deseadas de elasticidad y resilencia pueden
también ser usados dentro del espiritu y alcance de las
reivindicaciones presentadas mas adelante. Por ejemplo, un material

15 elastico o caucho puede ser usado para constrefir los pétalos
exteriores de abrirse. En adicién, el presente invento puede ser
aplicado a otras flores las cuales pueden tener un ciclo de crecimiento
y corte similar con el fin de obtener flores mas grandes con una
duracién de almacenamiento mayor que las que son logrables de otra

20 manera. Ademas, el nimero de dias para conservar la manga sobre
el botén antes del corte puede ser variado como se requiera por la
variedad de flor particular, las condiciones del clima y los
requerimientos del cultivador mientras esté en operacién dentro del
alcance del presente invento como se reivindica aqui.

25
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REIVINDICACIONES :
(‘)036\'Q |
5 @ Un método para incrementar el tamario de un boton de rosa
antes del corte del botén de rosa de su planta, qué comprende al

menos parcialmente el prevenir que el botén de rosa se abra
antes del corte del botén de rosa de la planta.

1o 2. El método de la Reivindicacion 1, en donde el botén de rosa es
al menos parcialmente prevenido de abrirse por medio del
constrefimiento del botén de rosa con un material elstico
envuelto alrededor del botdn de rosa.

15 3. El método de la Reivindicacion 2, en donde el material elastico
es una manga de malla que tiene al menos un extremo abierto
apropiado para colocarla sobre el botén de rosa, la manga de
malla estd compuesta de un material de malla elastico capaz de
estirarse de forma de acomodarse ajustadamente sobre el botén

20 de rosa.

4. El método de la Reivindicacién 3, en donde dicho material de
malla elastico estd compuesto de nilén.

25 5. El método de la Reivindicacién 3, en donde dicho material de
malla elastico estéd compuesto de caucho.
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6. Elmétodo de Ia Reivindicacion 1, en dénde el botén de rosa esta
al menos parciaimente constrefiido por un periodo de tiempo
predeterminado antes de cortarlo de Ia planta.

5 com eind - 1 -
% método para incrementar el tamafio de un botén de rosa

antes del corte del botén de rosa de su planta, que comprende la
envoltura de un material substancialmente elastico alrededor del
boton de rosa, el material elastico tiene contacto

10 substancialmente con dicho botén de rosa de forma de constremr
la apertura de dicho botén de rosa.

/\7@5{0 El método de la Reivindicacién 7, en donde dicho material de
malila elastico esta compuesto de nilén.
15 1’.5\'0 ‘
‘ 9) El método de-la Reivindicacion 7, en donde dicho material de
malla elastico esta compuesto de caucho.

)
’V El método de la Reivindicacién 7, en donde el bot6n de rosa ests
20 al menos parcialmente constrefiido por un periodo de tiempo
predeterminado antes de cortarlo de la planta.

11, Un método para incrementar el tamafio de un boton de rosa

antes del corte del botén de rosa de su 'planfa, que comprende la

25 reduccién de la cantidad de luz incidente en los pétalos interiores
del botén de rosa antes de cortarlo de Ia planta.
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12. El método de la Reivindicacién 11, en donde el botén de rosa
estd al menos parcialmente constrefiido por un periodo de
tiempo predetérminado antes de cortarlo de la planta.

13.  Un método para incrementar el tamafio de un botén de rosa
antes del corte del botén de rosa de su planta, que comprende la
reduccidon de la cantidad de calor incidente en los pétaios

interiores del boton de rosa antes de cortarlo de Ia planta.

14. El método de la Reivindicacién 11, en donde el paso de
reduccion del calor es llevado a cabo por un periodo de tiempo
predeterminado antes del corte del botén de rosa de la planta.

20

25
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ABSTRACTO

El presente invento es un método para incrementar el tamafio de un
botén de rosa antes de cortar el botén de rosa de su planta, que
comprende al menos parcialmente Ia prevencion de la apertura del
bot6n de rosa antes de cortarlo de Ia planta. Esto es llevado a cabo

0 por el constrefiimiento del botén de rosa por medio de un material
eldstico envuelto alrededor del botén de rosa. El material élastico es
preferiblemente una manga de malla que tiene al menos un extremo
abierto y apropiado para colocarla sobre el boton de rosa, Ia manga de
malla estd compuesta por un material de malla elastico como nilén o

1s caucho capaz de estirarse de forma de acomodarse ajustadamente
sobre el botén de rosa. En particular; el botén de rosa esta al menos
constrefiido parcialmente por un periodo de tiempo predeterminado
antes de cortarlo de la planta. Por medio de constrefiir al menos
parcialmente el botén de rosa de abrirse, la cantidad de luz y por lo

20 tanto la cantidad de calor incidente en los pétalos interiores del botén
de rosa es reducida vy la rata de crecimiento es consecuentemente
incrementada, lo cual da como resultado un botén de rosa mas grande
hasta ahora no obtenible sin pemnitir que los pétalos exteriores del
botén de rosa comenzaran a abrirse.
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United States Patent 9 113 Patent Number: 5,765,305
Shaw 451 Date of Patent: Jun. 16, 1998
[54] METHOD OF INCREASING THE SIZE OF A OTHER PUBLICATIONS
ROSE HEAD DURING GROWTH Biran et al. Effects of varying light intensities and tempera-
ture treatments applied to whole plants. or locally to leaves
[76] Inventor: Kenneth P. Shaw. 570 N. Island Dr.. of flower buds, on gl'OW(h and pigmemation of ‘Baccara’
Golden Beach. Fla. 33179 roses. Physiologia Plantarum. vol 31. pp. 175-179, 1974.
Primary Examiner—David T. Fox
{211 Appl. No.: 585,952 Assistant Examiner—Melissa L. Kimbali
22] Filed: Jan. 16, 1996 Attomey, Agent, or Firm—Anthony R. Barkume. P.C.
an (571 ABSTRACT
[51] Int. CLS .o A01G 9/0¢; AOIG 9/12; . L . . .
A01G 5/06; AOLH 3/00 The prt:;e:(ti mv'cnuton is ;i mc‘tl;:)d for u;::::sgtg thfat snz; of
. i a rose head prior to cutting the rose o its plan
(521 US.CL .. 47/58; 47/41.1; 800/DIG. 36 comprising at least partially preventing the rose head from
[58] Field of Search .......... .. 47/58. 41.01; 800/DIG. 36 opening priar to cutting the rose head from the plant. This is
accomplished by constricting the rose head with an elastic
material wrapped around the rose head. The elastic material
[56) References Cited is preferably a netting sleeve having at least one open end
suitable for placing over the rose head. the netting sleeve
being comprised of an clastic netting material such as nylon
U.S. PATENT or rubber capable of stretching so as to fit snugly over the
3917,889 11/1975 Gaffncy etal. ....oveeereeesiverneenne 42873¢  rose head. In particular, the rose head is at least partially
3,998,006 12/1976 Riedel 479 constricted for a predetermined time period prior to cutting
4,016,678 4/1977 Larsen 1M from the plant. By partially constricting the rose head from
4082831  4/1978 Hase 264249 opening. the amount of light and thus heat incident on inner
4,091,925 5/1978 Griffo et al. ..cnererercvecneceormen 206423 petals of the rosc head is reduced and the growth rate is
5135771 81992 Chackal ...ovvceecevcerseesssensseserssonsine 4274 accordingly increased. which results is a larger rose head
heretofore unobtainable without allowing the outer petals of
FOREIGN PATENT DOCUMENTS the rose head to commence opening.

3-290116 12/1991  Japan ....coseecvecercccnccnse AOIG 5/06 8 Claims, 2 Drawing Sheets
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1 2
METHOD OF INCREASING THE SIZE OF A FIGS. 3A through 3D depict the final growth stages of a
ROSE HEAD DURING GROWTH rose head.

BACKGROUND OF THE INVENTION

The present invention relates to a method for increasing
the size of a rose head prior to cutting the rose head from the
stem, and in particular to a method of at least partially
preventing the rose head from opening by placing an elastic
constraining material on and around the rose head for a
predetermined time prior to cutting the rose head from the
stem in order to effect such increased head growth without
suffering loss of shelf life of the rose after cutting.

Roses arc grown by commercial rose growers and cut
from the plant for the purpose of vending the cut roses to
consumers via commercial channels such as distributors and
retail flower shops. Roses with larger heads have more
commercial value than those with smaller heads; it has thus
been desired to increase the size of the rose head prior to
vending to the consumer. Typically, a rose grower will cut
the rose stem from the plant and ship the cut rose at a certain
time in jts growth stage for marketing. The optimum time to
cut the rose stem is when the rose head has reached as large
a size as possible without substantial opening of the petals.

If a rose stem is cut prior to the optimum time. then the
size of the rose head will be small and the rose will be less
valuable. In addition, the petals of the rose head will be too
tight and the rose will not open. thus making the rose
unmarketable. However. the life expectancy of the rose after
cutting is generally longer when the petals are tighter. so a
rose cut prior to the optimum time will last longer than one
cut later in its growth stage. On the other hand., if the rose
stem is cut too long after the optimum time, then the petals
will be already open (some may even fall off) and the flower
will have a shorter life expectancy and thus be less valuable.

There is therefore a long felt need in the art to increase the
size of the rose head prior to cutting the stem without the
rose head opening and losing petals prematurely.

SUMMARY OF THE INVENTION

The present invention is a method for increasing the size
of a rose head prior to cutting the rose head from its plant
comprising at least partially preventing the rose head from
opening prior to cutting the rose head from the plant. This is
accomplished by constricting the opening of the rose head
with an clastic material wrapped around the rose head. The
elastic material is preferably a netting sleeve having at least
one open end suitable for placing over the rose head. the

10
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netting sleeve being comprised of an elastic netting material

such as nylon or rubber capable of stretching so as to fit
snugly over the rose head. In particular. the rose head is at
least partially constricted for a predetermined time period
prior to cutting from the plant.

By constricting the rose head from opening, the amount of
light (and thus heat) incident on the inner petals of the rose
head is reduced and the growth rate of the rose head is
accordingly increased, which results is a larger rose head
heretofore unobtainable without allowing the outer petals of
the rose head to commence opening.

BRIEF DESCRIPTION OF THE DRAWING

FIG. 1 is an illustration of the nylon netting slecve used
in the preferred embodiment in order to effect increased rose
head growth;

FIG. 2 is an illustration of a rose head covered with the
netting sleeve of FIG. 1 in accordance with the preferred
embodiment of the present invention; and

50
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DETAILED DESCRIPTION OF THE
PREFERRED EMBODIMENT

A sleeve of nylon netting 2 as shown in FIG. 1 is utilized
in accordance with the peeferred embodiment of the present
invention. The netting sleeve 2 is formed 5o as to be able to
stretch and conform to the rose head when the rose head is
in its final growth stages. which is prior to normal cutting of
the stem. Preferably, the netting 2 in its quiescent,
unstretched stage will be smaller then the rose head but will
casily expand so as to fit snugly over the rose head when
desired. For example, the nylon netting 2 used in the
preferred embodiment can stretch to a distance of six times
its unstretched width, Due to the resiliency of the nylon
netting, the sleeve will hold itself around the rose head until
it is desired to be removed.

To cffect the increased rose head size of the present
invention, the petting sleeve 2 is placed over the rose head
3 as shown in FIG. 2 5o as to conform snugly to the surface
thereof. The placement of the netting sleeve should occur a
few days prior to the expected cutting time of the rose head
as will be explained further below.

The placement of the nylon netting sleeve 2 over the rose
head 3 prior to cutting the stem from the plant performs two
interrelated functions which the applicant has determined
are critical to the present invention. First, the netting sleeve
2 acts to physically constrict the opening of the rose head 3.
thus helping in keeping intact the outer or guard petals 4 of
the rose. The guard petals 4 would normally protect the
remainder of the rose head (ie., the inner petals 5) during
shipping and handling. and often would fall off as a result of
handling of the cut plant. However. by placing the netting
sleeve around the rose head prior to cutting, it has been
determined that the rose head 3 is slightly constricted from
opening at the normal time. and the guard petals 4 retain a
stronger natural bond with the rose head 3 as a result thereof,
Since the guard petals 4 retain a stronger bond. they do not
fall off as easily during handling as they would otherwise.
Moreover, the overall tightness of the rose head 3 is
increased by the slight constriction effect of the netting
sleeve 2, thus acting to counteract the otherwise decreased
shelf life of a larger rose head. The head also has more petals
due to the presence of guard petals 4. Without the net. two
to three outer petals 4 would be lost and the resulting
appearance would be undesirable.

Second, the prolonged presence of the guard petals 4 due
to the constricting action of the netting sleeve 2 results in the
reduction in the amount of ambient light reaching the inner
petals 5 of the rose head 3 during the final growth stage.
Since the guard petals 4 would normally block light from
reaching the inner petals S, there is less light and therefore
less heat incident on the inside of the rose head. As a result.
the temperature of the rose head is reduced, which in turn
acts to reduce the respiration rate. The reduced respiration
rate decreases the amount of energy consumed. which in
turn decreases the amount of carbohydrates expended by the
flower for respiration. The result of this process is that the
rose head beoomes stronger and healthier and grows to an
increased size, without the guard petals opening because the
carbohydrate content within the flower is retained in the
head duc to the lower respiration. The result is a higher rate
of growth of the rose head in the same growing time as a
plant without the use of the netting.

The timing of the placement of the nylon netting sleeve
over the rose head is critical to the present invention. If the
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netting sleeve is placed over the rose head too soon prior to
the cutting stage. the rose will tend to accumulate too much
water on the head and may develop water rot. or botrytis.
This results from the rose petals being held too closely
together and not allowing enough cvaporation on the petal
surface while trapping in existing moisture. In addition.
carly usage of the netting sleeve prevents light interception
by most of the rose head. Since during the initial stages of
growth, rosebuds need light to build color pigments, then
early blockage of light would negatively affect this process.
On the other hand. if the netting sleeve is placed over the
rose head too close to the cutting stage, there is no increase
in rose head size. and the advantages presented by the use of
the instant invention are not achieved because the guard
petals open in the normal course of growth,

The optimal time for sleeve placement on the rose head
has been determined to vary according to the particular
variety of rose being grown. Table A below lists the experi-
mentally determined optimal number of days prior to the
normal cutting time of the rose stem that the sleeve should

be placed on the rose head.
TABLE A

Number of days prior
Variety o nommal cutting time
Vivaldi, Osiana, Marlyse, Livia, 2
Jacaranda
Sonia, Aalsmeer Gold, Slyline, Confetti, 3-5
Pailene, Lomada, Lorena, Lovely Girl,
Ariammma, Harmony, Blue Bird, Parao,
Diplomat, Lasser, Anna, Prive
Carolla, Madame Delbard, Dallas, 5-7
First Red

FIGS. 3A through 3D illustrate the various progressive
growth stages of a normal rose head. The time between the
stages varies. but it is approximately several days. In the
normal case. the rose should be cut from the plant at the
stage in FIG. 3C in order to achieve optimal head size and
shelf life after cutting. If the cutting of the rosc head is
delayed until the stage shown in FIG. 3D. the rose is
overdeveloped and the shelf life is severely shortened due to
the opening of the petals. When the nctting sleeve of the
present invention is placed on the rose head as described
herein, then the head will grow approximately to the sizc as
shown in FIG. 3D while maintaining the petal tightness
shown in FIG. 3C. Thus, by implementing the present
invention, the larger head size is achieved while maintaining
the petals in relative tightness and keeping the optimal shelf
life intact after cutting.

Although the present invention has been described herein
with reference to the use of a nylon netting. it is noted that

35
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other materials which give the desired properties of elastic-
ity and resiliency may be also used within the spirit and
scope of the claims presented below. For example, an clastic
or rubber material may be used to constrict the outer petals
from opening. In addition, the present invention may be
applied to other flowers which may have a similar growth
and cutting cycle in order to obtain larger flowers with a
longer shelf life than has been otherwise obtainable. Further,
the number of days for keeping the sleeve on the head prior
to cutting may be varied as required by the particular flower
varicty. climate conditions, and requirements of the grower
while still operating within the scope of the present inven-
tion as claimed herein.

I claim:

1. A method for increasing the size of a rose head prior to
cutting the rose head from its plant comprising at least
partially preventing the rose head from opening prior to
cutting the rose head from the plant, wherein the rose head
is at least partially prevented from opening by constricting
the rose head with an elastic material wrapped around the
rose head, wherein the clastic material is a netting sleeve
having at least one open end suitable for placing over the
rose head. the netting sleeve being comprised of an elastic
netting material capable of stretching so as to fit snugly over
the rose head.

2. The method of claim 1 wherein said clastic netting
material is comprised of nylon.

3. The method of claim 1 wherein said elastic netting
material is comprised of rubber.

4. The method of claim 1 wherein the rose head is at least
partially constricted for a predetermined time period prior to
cutting from the plant.

5. A method for increasing the size of a rose head prior to
cutting the rose head from its plant comprising wrapping an
elastic netting material substantially around the rose head,
the elastic netting material making substantial contact with
said rose head so as to constrict the opening of said rose
head.

6. The method of claim § wherein said elastic netting
material is comprised of nylon.

7. The method of claim § wherein said elastic netting
material is comprised of rubber.

8. The method of claim 5 wherein the clastic netting
material is placed over the rose head for a predetermined
time period prior to cutting from the plant.
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ONE BISCAYNE TOWER, 218T FLOOR

2 SOUTH BISCAYNE BOULEVARD
4 MiamI, FLORIDA 33131-1811
C___.—_ TELEPHONE; 305.373.9400

locouue, — FACSIMILE: 305.373.9443

R O A D (: A S www.broadandcassel.com
B AND SEL MARK F. RAYMOND, P.A.
ATTORNEYS AT LAW MANAGING PARTNER

DIRECT LINE: 305.373,9425
DIRECT FACSIMILE: 305.995.6385
EmalL: MRaymond@BroadandCassel.com

December 11, 2006

VIA EMAIL - SPERETZ@KPKB.COM

Olamor Flowers, Inc.

c¢/o Steven 1. Peretz, Esq.
Kluger Peretz Kaplan & Berlin
Miami Center, 17% Floor

201 South Biscayne Blvd.
Miami, FL 33131

Re:  Mr. Kenneth P. Shaw ~ United States Patent 5,765,305

Dear Steve,

As a follow-up to our conversation, this letter will confirm that we represent Shaw Rose
Nets, LLC and Kenneth P. Shaw, inventor and owner of United States Patent 5,765,305, entitled
“Method of Increasing the Size of a Rose Head During Growth” (the “’305 Patent”). The ‘305
Patent covers a method for increasing the size of a rose head prior to cutting the rose head from
the plant by constricting the rose head with an elastic material wrapped around the rose head.

Mr. Shaw has been investigating various farms which are utilizing his technology and
infringing one or more of the claims of the ‘305 Patent. It has come to our attention that Olamor
Flowers, Inc. (“Olamor™) has been infringing one or more claims of the ‘305 Patent. As we
discussed, Mr. Shaw had spoken with Mr. Tuchinsky regarding Olamor’s infringement. Despite
their speaking, the infringement continues. Accordingly, Mr. Shaw demands that Olamor
immediately cease and desist from importing, marketing, selling, and/or distributing any and all
infringing products.

Mr. Shaw zealously protects his intellectual property rights and intends to vigorously
enforce his interests in the ‘305 Patent to the fullest extent of the law. Unless Olamor ceases any
and all infringing activities within fifteen (15) days from the date of this correspondence, Mr.
Shaw will avail himself of all remedies under the law. If that becomes necessary, Mr. Shaw will
seek to prohibit Olamor from any further infringing activities; recover damages incurred by Mr.
Shaw by virtue of Olamor’s infringing activities; and recover treble damages and attorney’s fees
on the basis that Olamor’s continued infringement was willful and knowing and constituted an
“exceptional case” within the meaning of 35 U.S.C. § 284-5.

Previously, you inquired as to how many licenses Mr. Shaw had granted. Mr. Shaw has

licensed a manufacturer of the nets who in turn grants sublicenses to its buyers. Therefore, there
are literally scores of licensed users of the ‘305 Patent. Mr. Shaw and Shaw Rose Nets, LLC

BOCA RATON « DESTIN » FT. LAUDERDALE » MIAMI » ORLANDO » TALLAHASSEE « TAMPA « WEST PALM BEACH



Case 1:07-cv-20244-AJ Document 1 Entered on FLSD Docket 01/31/2007 Page 39 of 41

Olamor Flowers, Inc.
¢/o Steven 1. Peretz, Esq.

* December 11, 2006
Page 2

will consider entering into an appropriate license respecting the use of the ‘305 Patent and
resolving claims for all past infringements as well as all future imports of infringing products by
your client. To accomplish this, Mr. Shaw and Shaw Rose Nets, LLC demand that Olamor
produce records evidencing Olamor’s imports of roses into the United States for the past six (6)
years, including the names of all farms from which Olamor has purchased roses.

We trust that this matter can be resolved amicably and without the necessity of litigation.
In order for that to occur, you must contact us immediately. We look forward to your prompt
response.

Sincerely,

BROAD AND £ASSEL

Mark F. Raymond, P.A.

MIAT\COMMLIT\260926.1
38550/0004
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