
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

                                                                                 
)

DAVID C. MACGREGOR, M.D. ) Civil Action No.
3971 Gulf Shore Boulevard North, #305 )
Naples, Florida 34103 )

Plaintiff )
v. )

)
JOHNS HOPKINS HEALTH SYSTEM )
600 North Wolfe Street )
Baltimore. Maryland 21287-1900 )

Defendant )
                                                                                )

COMPLAINT FOR PATENT INFRINGEMENT

Plaintiff, Dr. David C. MacGregor, complains of Defendant, Johns Hopkins Health

System, as follows:

JURISDICTION AND VENUE

1. This is an action for patent infringement under Title 35 United States Code.

2. This Court has jurisdiction of this action under 28 U.S.C. §§ 1331, 1338(a).

3. Plaintiff, David C. MacGregor, M.D. B.Sc. (Med), F.R.C.S.(C), F.A.C.S., 

F.A.C.C., F.A.H.A. is an individual residing in the State of Florida and is the inventor and

owner of United States Letters Patent Numbers 4,458,366 (the '366 patent) entitled Artificial

Implantable Blood Pump and 4,374,669 entitled "Cardiovascular Prosthetic Devices and

Implants with Porous Systems."

4. Defendant Johns Hopkins, upon information and belief, is a corporation existing

under the laws of the state of Maryland.  Defendant Johns Hopkins, uses, offers for sale and

sells one or more of the infringing products, including those known as:
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HeartMate Left Ventricular Assist System (LVAS);
Thoratec Ventricular Assist Device (VAD) System,
HeartMate Implantable Pneumatic (IP) LVAS and LVAD;
HeartMate Vented Electric (VE) LVAS and LVAD;
HeartMate XVE LVAS and LVAD;
HeartMate SNAP-VE LVAS and LVAD;
Heartmate I, II and III

in Maryland.  Defendant is engaged in using, offering for sale and selling devices covered

under the claims of the '366 and '669 patents in suit.  Defendant has purchased product for use

and sale in Maryland, and the accused products have been offered for sale, sold and used in the

District of Maryland.  Venue is proper in this District as to Defendant under 28 U.S.C.

§1391(b) and §1400.

GENERAL ALLEGATIONS

5.      Defendant operates a hospital facility which, upon information and belief, has

used and uses and sells artificial implantable blood pumps and related services to patients,

insurance companies and others.  Specific implementations of products used by Defendant

include one or more of the following: 

HeartMate Left Ventricular Assist System (LVAS);
Thoratec Ventricular Assist Device (VAD) System,
HeartMate Implantable Pneumatic (IP) LVAS and LVAD;
HeartMate Vented Electric (VE) LVAS and LVAD;
HeartMate XVE LVAS and LVAD;
HeartMate SNAP-VE LVAS and LVAD;
Heartmate I, II and III

artificial implantable blood pumps which infringe the claims of the '366 and '669 patents.

6.    Plaintiff on information and belief, alleges that Defendant has profited from its

wrongful use of the intellectual property of Plaintiff.  As a direct and proximate result of the
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acts alleged above, Plaintiff has been damaged.

  COUNT I
PATENT  INFRINGEMENT OF U.S. 4,458,366

7. Plaintiff re-alleges each and every allegation set forth above and incorporate

them herein by reference.

8. Plaintiff owns and have at all times owned and have had standing to sue for

infringement of United States Letters Patent 4,458,366 which was duly and legally issued on

July 10, 1984.

9. The '366 patent properly names Plaintiff David C. MacGregor as inventor, is

entitled "Artificial Implantable Blood Pump" and includes independent Claims 1, 7 and 13

which read as follows:

1. A blood pump, comprising: 
a rigid housing having an integral wall, said housing being constructed of

a rigid material substantially inert to blood,
a resiliently flexible diaphragm located in said housing and defining a

cavity with said internal wall, said diaphragm being constructed of resiliently
flexible biocompatible polymeric material, said diaphragm being constructed to
cyclically flex between contracted and expanded positions to vary the working
volume of said cavity,

means for effecting cyclical flexing of said diaphragm between said
contracted and expanded positions,

inlet means to said housing communication with said cavity and having
first one-way valve means located therein permitting flow of blood into said
cavity through said inlet means in response to an increase in the working volume
of said cavity, and

outlet means from said housing communicating with said cavity and
having second one-way valve means located therein permitting flow of blood out
of said cavity through said outlet means in response to a decrease in the working
volume of said cavity,

said internal wall of the rigid housing being composed of a single
material of construction and consisting of a porous blood-engaging surface
portion integral with a coherent substrate portion, said porous surface portion

Case 1:03-cv-03088-AMD   Document 1   Filed 10/28/03   Page 3 of 10



- 4 -

having a network of interconnected pores therein, a pore size of less than 200
microns, a porosity of about 10 to about 50% by volume and a thickness of up
to about 500 microns,

said surface portion being constituted by a plurality of particles which are
integrally joined to each other at their points of contact with each other by the
material of construction of said internal wall to define said network of
interconnected pores and which are integrally joined to said coherent substrate
portion by the material of construction of said internal wall.

7. A blood pump, comprising 
a rigid housing having a generally circularly cross-sectioned cavity, said

housing being constructed of rigid material substantially inert to blood, 
inlet means coaxial with said housing and communicating with said

cavity permitting flow of blood into said cavity through said inlet means, 
outlet means tangential to said housing and communicating with said

cavity permitting flow of blood out of said cavity through said outlet means, and 
impeller means mounted in said cavity for rotation about an axis coaxial

with said inlet means for impelling blood within said cavity from said inlet
means to said outlet means, 

the internal wall of said cavity being composed of a single material of
construction and consisting of a porous blood-engaging surface portion integral
with a coherent substrate portion, said porous network portion having a network
of interconnected pores therein, a pore size of less than 200 microns, a porosity
of about 10 to about 50% by volume and a thickness of up to about 500
microns, 

said surface portion being constituted by a plurality of particles which are
integrally joined to each other at their points of contact with each other by the
material of construction of said internal wall to define said network of
interconnected pores and which are integrally joined to said coherent substrate
portion by the material of construction of said internal wall. 

13. A blood pump diaphragm constructed of resiliently-flexible
 biocompatible polymeric material and comprising a planar sheet having at least
sufficient strength to withstand pulsatile arterial blood pressure of greater than
about 300 mm Hg in its physiological environment for at least 1 year, said sheet
comprising a resiliently-flexible coherent polymeric substrate layer and a
resiliently-flexible porous coating layer adhered to the substrate layer and
adapted to engage blood and having a network of interconnected pores
distributed therethrough, said porous coating layer consisting of particles of
material joined together by the material of construction thereof, said porous
coating having a pore size of less than about 200 microns, a porosity of about 10
to about 70% by volume and a thickness of less than about 500 microns. 
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10. Upon information and belief, Johns Hopkins has marketed, offered for sale, used

and sold artificial implantable blood pumps.

11. Upon information and belief, Johns Hopkins has infringed the claims of the '366

patent by its marketing, offering for sale, using and selling blood pumps.

12. Upon information and belief, Johns Hopkins has contributed to infringement by

third parties by its marketing, offering for sale, using and selling blood pumps.

13. Upon information and belief, Johns Hopkins has actively induced third parties to

infringe the claims of the '366 patent by its marketing, offering for sale, using and selling blood

pumps.  Johns Hopkins knew, or should have known, that its actions would induce others to

use artificial implantable blood pumps in a manner which infringes the claims of the '366

patent.  The acts of inducement includes implanting infringing blood pumps and providing

written materials and other teaching materials teaching how to use the blood pumps in a

manner that infringes.

14. Plaintiff is entitled to recover from the Defendant the damages sustained as a

result of Defendant's infringing acts. 

  COUNT II

PATENT  INFRINGEMENT OF U.S. 4,374,669

15. Plaintiff re-alleges each and every allegation set forth above and incorporate

them herein by reference.

16. Plaintiff owns and has at all times owned and had standing to sue for

infringement of United States Letters Patent 4,374,669 which was duly and legally issued on
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February 22, 1983.

17. The '669 patent properly names Plaintiff David C. MacGregor as inventor, is

entitled "Cardiovascular Prosthetic Devices and Implants with Porous Systems" and includes

independent Claim 1 which reads as follows:

1. A method of formation of a composite structure in cardiovascular
devices or implants constructed of rigid metal inert to blood to inhibit the incidence of
thromboembolism and consisting of a rigid coherent metal substrate and a porous
coating formed on and adhered to blood-engaging surfaces of said substrate consisting
of a plurality of small discrete particles bonded together at their points of contact with
each other in at least two layers to define a plurality of connected interstitial pores
uniformly distributed throughout the coating, said method comprising:

roughening the coherent metal substrate surfaces desired to be coated,
forming a viscous self-supporting coating of a plurality of layers of at

least one metal or at least one thermally-decomposable metal compound particles
adhesively bound together and to the substrate,

drying said adhesive to provide a preform on said substrate; and
sintering said preform to cause interconnection of metal particles to each

other and to said substrate.  

18. Upon information and belief, Johns Hopkins has marketed, offered for sale, used

and sold cardiovascular prosthetic devices and implants with porous systems.

19. Upon information and belief, Johns Hopkins has infringed the claims of the '669

patent by its marketing, offering for sale, using and selling cardiovascular prosthetic devices.

20. Upon information and belief, Johns Hopkins has contributed to infringement by

third parties by its marketing, offering for sale, using and selling cardiovascular prosthetic

devices.

21. Upon information and belief, Johns Hopkins has actively induced third parties to

infringe the claims of the '669 patent by its implanting, marketing, offering for sale, using and

selling blood pumps.  Johns Hopkins knew, or should have known, that its actions would
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induce others to use cardiovascular prosthetic devices and implants with porous systems in a

manner which infringe the claims of the '669 patent.  The acts of inducement includes

implanting and selling infringing cardiovascular prosthetic devices and implants with porous

systems blood pumps and providing written materials and other teaching materials teaching

how to use the blood pumps in a manner that infringes.

22. Plaintiff is entitled to recover from the Defendant the damages sustained as a

result of Defendant's infringing acts. 

PRAYER FOR RELIEF

     WHEREFORE, Plaintiff prays for judgment against Defendant as follows:

23. That Defendant be held to have infringed the '366 and/or  '669 patents.

24. An award of damages as provided for in 35 U.S.C. 284.

25. That judgment be entered for Plaintiff against Defendant, for Plaintiff's actual

damages according to proof, and for any additional profits attributable to infringements of

Plaintiff's patent rights, in accordance with proof.

26. That judgment be entered for Plaintiff against Defendant, for reasonable

royalties and/or other statutory damages based upon Defendant's acts of patent infringement

and for its other violations of law.

27. That Defendant be required to account for all gains, profits, and advantages

derived from its acts of infringement and for its other violations of law.

28. That judgment be entered for Plaintiff and against Defendant, for trebling of the

damages awarded for patent infringement.
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29. That Plaintiff have judgment against the Defendant for its costs and attorney's

fees.

30. That the Court grant such other, further, and different relief as the Court deems

proper under the circumstances.

DEMAND FOR TRIAL BY JURY

Plaintiff demands a trial by jury on all issues so triable.

Respectfully submitted,

            /s/                               
Joseph J. Zito, 05640
ZITO tlp
26005 Ridge Road, Suite 203
Damascus, Maryland 20872
(301) 601-5010 Fax (301) 482-0779
joe@zitotlp.com
Attorneys for Plaintiff
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