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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF LOUISIANA

NEW ORLEANS BUILDING CORPORATION
AND CITY OF NEW ORLEANS,
Plaintiffs

CHRISTIAN PLASTICS, INC. AND
JERRY G. BAKER,

Defendants
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CIVIL ACT

01-3307

SECTION:
MAGISTRATE JUDGE:

JURY TRIAL DEMANDED

SECT. J MAG 2

COMPLAINT WITH DEMAND FOR TRIAL BY JURY

NOW INTO COURT, through undersigned counsel and pursuant to the Federal Rules of

Civil Procedure, come the City of New Orleans and New Orleans Building Corporation, and for

their Complaint, state as follows:

PARTIES

1. Plaintiff City of New Orleans (“the City”) is a chartered municipality of the State of

Louisiana.

2. Plaintiff New Orleans Building Corporation (“NOBC”) is a non-profit corporation

organized and existing under the laws of the State of Louisiana and having a principal place of

business within the Eastern District of Louisiana.
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DEFENDANTS

3. Defendant Christian Plastics, Inc. (“Christian Plastics”) is a Louisiana corporation having
its principal place of business in Houma, Louisiana, within the Eastern District of Louisiana.

4. Defendant Jerry G. Baker (“Jerry Baker”) is a citizen of Louisiana and resident of
Houma, Louisiana, within the Eastern District of Louisiana.

JURISDICTION AND VENUE

5. This claim arises under the United States Patent Laws, 35 U.S.C. §1 et seq. The
jurisdiction of this Court arises under 28 U.S.C. §§1331, 1332, and 1338(a).
6. Venue is proper under 28 U.S.C. §1400(b).

COUNT 1

INDUCEMENT OF PATENT INFRINGEMENT UNDER 35 U.S.C. §271

7. Plaintiffs are the owner of United States Patent 5,927,000 (“the *000 Patent”) directed to
a “Tamper Resistant Bait Cover and Bait Access System.” A copy of this patent is attached
hereto and made apart hereof as Exhibit “A.” Plaintiffs have marked their products with the
patent number of the 000 Patent.

8. On information and belief, defendants Christian Plastics and its officer and director Jerry
Baker have actively induced infringement of claims 1 and 2 of the 000 Patent by Christian
Plastics’ customers in the United States through the sale and offer for sale of products that, when
used, fall within the claims of the 000 Patent and through their acts of inducing others to use

products in accordance with the claims of the *000 Patent.
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9. On information and belief, defendants Christian Plastics and Jerry Baker actually knew of
the 000 Patent prior to their acts of infringement, but continued to pursue their acts inducing
infringement of the 000 Patent knowingly, willfully, and in flagrant disregard of plaintiffs’
rights under the 000 patent.
10.  Oninformation and belief, one or more customers of Christian Plastics are actually using
the system encompassed by the claims of the 000 Patent.
11.  Christian Plastics’ and Jerry Baker’s acts have caused damage to plaintiffs.
12.  Christian Plastics’ and Jerry Baker’s knowing, willful, and flagrant conduct should result
in this case being declared an exceptional case with the meaning of 35 U.S.C. §285.

COUNT 11

CONTRIBUTORY PATENT INFRINGEMENT

13. Plaintiffs adopt, reallege and incorporate by reference all of the allegations contained in
paragraphs 1-12 hereinabove.

14.  Christian Plastics and Jerry Baker each have contributorily infringed the 000 Patent. On
information and belief, Christian Plastics’ and Jerry Baker’s acts constitute willful infringement
of the 000 Patent.

15. Christian Plastics and Jerry Baker each have offered for sale or sold products within the
United States, more specifically, within the State of Louisiana and within the Eastern District of

Louisiana, which products constitute a material part of the invention claimed in the 000 Patent.
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16.  Christian Plastics and Jerry Baker each actually knew that the products offered for sale or
sold by them were especially made or especially adapted for use in an infringement of the *000
Patent.

17.  Christian Plastics and Jerry Baker each knew that the products offered for sale or sold by
them were not staple articles or commodities of commerce suitable for substantial non-infringing
use.

18.  Christian Plastics’ and Jerry Baker’s acts have caused damage to plaintiffs.

19.  Christian Plastics’ and Jerry Baker’s knowing, willful, and flagrant conduct should result
in this case being declared an exceptional case with the meaning of 35 U.S.C. §285.

JURY DEMAND

Plaintiffs respectfully demand a trial by jury as to all issues so triable raised by this

Complaint.
PRAYER

WHEREFORE, plaintiffs pray that after due proceedings are had, including trial by jury
as to all issues so triable, there be judgment in their favor and against Christian Plastics, Inc. and
Jerry G. Baker, and each of them, as follows:
1. That the Court find the claims of the 000 Patent to be valid and enforceable;
2. That the Court find that Christian Plastics actively induced infringement of the claims of
the 000 Patent under 35 U.S.C. §271(b);
3. That the Court find that Christian Plastics committed willful infringement under 35

U.S.C. §271(b);
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4. That the Court find that Christian Plastics committed contributory infringement of the
claims of the *000 Patent under 35 U.S.C. §271(c);

5. That the Court find that Christian Plastics committed willful infringement under 35
U.S.C. §271(c);

6. That the Court find that Jerry G. Baker actively induced infringement of the claims of the
’000 patent under 35 U.S.C. §271(b);

7. That the Court find that Jerry G. Baker committed willful infringement under 35 U.S.C.
§271(b);

8. That the Court find that Jerry G. Baker committed contributory infringement of the
claims of the *000 Patent under 35 U.S.C. 271(c);

9. That the court find that Jerry G. Baker committed willful infringement under 35 U.S.C.
§271(c);

10.  That the Court order an accounting for damages resulting from Christian Plastics’ and
Jerry G. Baker’s active inducement of infringement and from their contributory infringement,
and that the Court further order the trebling of such damages because of the knowing, willful,
and wanton nature of Christian Plastics’ and Jerry G. Baker’s conduct;

11.  That the Court order an assessment of interest, including prejudgment interest, to be paid
to plaintiffs on the damages so computed;

12. That the Court order an award of plaintiffs’ costs in this action;

13.  That the Court order an award of plaintiffs’ attorneys’ fees in this action;
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14. That the Court grant preliminary and permanent injunctions to prevent violation of
plaintiffs’ patent rights; and
15.  That the Court order any such other and further relief as the Court deems just and
equitable in the premises.

Respectfully submitted,

MICHAEL D. CARBO, PLC

Mhad B Conl e

Michael D. Carbo, Trial Attorney (Bar No. 3870)
Ronald J. Ventola II (Bar No. 23964)

228 St. Charles Avenue, Suite 700

New Orleans, Louisiana 70130

Telephone: (504) 586-1602

Attorneys for Plaintiffs, City of New Orleans
and New Orleans Building Corporation



Case 2:01-cv-

|

The
QUnited
Gtates

Ametica

i

PLAINTIFF’'S
EXHIBIT

"A"

CJB Document1 Filed 11/0‘ Page 7 of 17

~

The Commissioner of
Patents and Trademarks

Has received an application for a patent for a
new and useful invention. The title and descrip-
tion of the invention are enclosed. The require-
ments of law have been complied with, and it
has been determined that a patent on the in-
vention shall be granted under the law.

Therefore, this

United States Patent

Grants to the person(s) having title to this patent
the right to exclude others from making, using,
offering for sale, or selling the invention
throughout the United States of America or im-
porting the invention into the United States of
America for the term set forth below, subject to
the payment of maintenance fees as provided
by law.

If this application was filed prior to June §,
1995, the term of this patent is the longer of
seventeen years from the date of grant of this
patent or twenty years from the earliest effec-
tive U.S. filing date of the application, subject
to any statutory extension.

If this application was filed on or after June &,
1995, the term of this patent is twenty years from
the U.S. filing date, subject to any statutory ex-
tension. If the application contains a specific
reference to an earlier filed application or ap-
plications under 35 U.S.C. 120, 121 or 365(c),
the term of the patent is twenty years from the
date on which the earliest application was filed,
subject to any statutory extension.

SH ol |t

Acting Commisstoner of Patents and Trademarks
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Attest
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TAMPER RESISTANT BAIT COVER AND
BAIT ACCESS SYSTEM

BACKGROUND OF THE INVENTION

The present invention relates to an improvement in ter-
mite control. and more particularly to an improved tamper
resistant cover assembly for sealing a bait access opening in
a structure or a tree and to a termite bait access system using
the improved cover assembly.

The destructive nature of species of termites which ingest
the wood of structures and other construction materials. as
well as trees. is well known. The presence of termites and
their onset of destructive activity is generally difficult to
detect and control since termites are subterranean and forage
aryptically. and destruction occurs interpally in wooden
structures and provides no external signs of damage uatil
termite infestation is at a relatively advanced stage.

Current conventional control procedures for subterranean
termites involve digging a trench around a structure to be
protected. depositing a pesticide within the tench., and
pressure injecting pesticides. Applications are also made
from the inside of structures by drilling holes in slabs floors
and footings and injecting termiticides. Such treatments are
only prophylactic. Their goal is to provide a continuous
chemical bamier between the structure and the termite
coleny in the soil. This procedure has several disadvantages.
No means are provided for monitoring termite activity prior
to depositing a pesticide within the soil. so the efficacy of the
control procedure cannot be assessed. Additionally. the
pesticide is deposited around a structure, often without
knowledge of which areas are most at tisk for infestation. It
is extremely difficult to achieve a complete or uniform
chemical barrier around the perimeter of and beneath a
building. rendering the structure vulnerable to termites
which find breaches in the application. Once the pesticide is
applied to the soil. it cannot be removed. Finally. the termite
colony likely remains viable foraging on food sources
outside of the chemical barrier. thus poised to reinfest upon
degradation of any portion of the chemical treatment.

Dry wood termites, which nest within the wooden struc-
tures they ingest. are likewise difficult to control. The
currently dominant method of remedial control involves
fumigation. or tightly tenting the entire structure and pump-
ing in lethal concentrations of methy! bromide or Vikane
gases. Preventive measures include using a chemically
treated wood in the original construction, applying chemical
“paints” (preservatives or pesticides) or other finishes to seal
and protect cracks within wooden structures. or depositing a
pesticide directly into wooden structures through holes for
the purpose of internally applying the pesticide. These
known methods provide no means for readily detecting
termite infestation.

U.S. Pat. No. 5329.726 to Thorne et al. discloses a
perforated housing permanently implanted in a targeted
terrain at or below ground level. and a perforated non-toxic
bait cartridge removably received within the housing. The
openings in the housing and the bait cartridge are oriented
such that the respective openings are in alignment with each
other when the cartridge is fully received within the housing
in its operational position. The bait encourages feeding and
thus reveals the presence of subterranean termites which will
forage and burrow into the cartridge through the aligned
openings in the cartridge and the housing. A cap is remov-
ably received on the top surface of the housing to close the
housing.

U.S. Pat. No. 4. 945.673 to Lavelle discloses chambers
which are permanenty placed at various positions in the
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walls of a building in areas where pest control treatment is
required. The chambers include a tubular duct having a
proximal open end. which proximal open end may be
provided with a cover plate to prevent children and pests
from accessing any pest control substance within the cham-
ber. Lavelle discloses attachment of the cover plate to the
duct in a conventional manner.

The integrated structures disclosed in Thome et al. and in
Lavelle do not allow for a sealed access opening where a bait
tube or container is placed within the opening a substantial
distance away from the access entrance opening.

Accordingly. it is an object of the present invention to
provide a method of termite control which provides access
to all possible termite nesting areas within the structure of a
building.

A further object of the present invention is to provide a
method of termite control that is safe for use in areas
inhabited by humans. especially children. and pets and that
will keep the termite control substances unexposed and
safely contained within portions of a building.

Still another object of the present invention is to provide
a method of termite control that is safe for use in areas
inhabited by humans. especially children. and pets and to
keep the termite control substances unexposed and safely
contained within the interior of structures or trees.

Still ancther object of the present invention is to provide
a method of termite control that does not interfere with the
use of the premises to be treated.

A further object of the present invention to provide a
system for termite control that is inexpensive and caa easily
be retrofit to existing buildings. structures, and swrounding
areas.

SUMMARY OF THE INVENTION

These and other objects of the present invention are met
by providing a method and system of termite control in
which holes (also called bore holes) are placed through
concrete. masonry. or other portions of structures. either
during construction or retrofitted to existing buildings. bait
is introduced into the passages formed by the holes. and a
tamper resistant cover assembly according to the invention
seals the access opening.

The cover assembly. in a preferred embodiment. has a
round, flat top plate having a central hole and a tapered edge.
A bottom plate is provided. A circumferentially expandable
rubber bore-gasket is compressible between the top plate
and the bottom plate. A countersunk threaded bolt having a
flat head. with two depressions in the head to accept the tip
of a spanner or a snake-eye screw driver, compresses the
rubber bore-gasket between the top plate and the bottom
plate. The cover assembly is sized so that when the bore-
gasket is compressed it circumferentially expands to seal the
opening. This protects the bait product from moisture.
prevents lights infiltrating into the opening. and allows easy
access to service the baits. The entire cover assembly is held
in place by the friction between the rubber gasket and the
side wall of a bore hole.

The present invention provides an improved system for
both detecting termite activity in a target area. and thereafter
suppressing termite infestation. A bore hole is introduced
through concrete structures to allow access to soil that
potentially contains subterranean termites. It has been dis-
covered that subterranean termites form colonies which nest
under concrete slabs. Conventionally baiting around the
edges of slabs is often impractical to allow full coverage. A
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bait cartridge for other bait housing is removably received
within the bore hole and positioned at the soil access
opening of the bore hole. The bait cartridge or housing
includes a highly preferred termite food. which encourages
feeding and thus reveals the presence of subterranean ter-
mites which forage and burrow into the cartridge or other
termite bait housing. Servicing of bait is required at periodic
intervals. usually approximately one month intervals. Dur-
ing servicing. a bait cartridge or other housing is periodically
removed from the bore hole to inspect for termite presence
or activity. If no termite activity is detected. the bait car-
tridge is replaced within the bore hole to be monitored again
at some time in the future.

Once termite activity is detected at the monitoring
stations. pesticide containing bait cartridges are substituted
for the non-toxic cartridges within each bore hole. If a bait
cartridge as disclosed in U.S. Pat. No. §329.726 is used. the
substitution of the pesticide containing cartridge for the
non-toxic cartridge will not disturb pre-existing galleries or
passageways established by termites to provide access
between the termite colony and the openings in the outer
housing of the control station because the outer housing
remains fixed relative to the terrain and the openings in the
pesticide cartridge remain in alignment with the openings in
the housing. Accordingly. termites are provided with con-
tinuous access to the pesticide containing bait cartridge
within the housing. thus permitting continuous feeding and
the transport of pesticide-containing food to the termite
colony through the pre-established connections between the
colony and the bait stations. It is known that food is shared
within termite colonies through regurgitation with nest
mates.

The system according to the present invention permits
diagnosing and monitoring termite activity in areas formerly
inaccessible to conventional bait monitoring. The separation
of the cover assembly from the rest of the ground bait system
allows more precise monitoring than is afforded by discrete
bait cartridges having their own covers attached thereto. In
a preferred embodiment. a cylindrical rubber bore gasket is
compressible along a longitudinal axis and. when
compressed. expands circumferentially. Compression is pro-
vided by a threaded bolt which is inserted through the top
plate. through the central hole of the gasket. and is threaded
into or through the bottom plate to sandwich and compress
the gasket when the bolt is tightened.

Preferably. the threaded bolt has a flat head. is counter-
sunk within the top plate. and has two depressions in the
head to accept the tip of a spanner or a snake-eye screw-
driver. A battery driven screwdriver with a hex key can be
used to insert a snake-eye head. Alternatively. a Phillips
screwdriver with a central point can be used.

Preferably, the bottom plate is a plumber’s blank that has
been modified and is shaped so that when the bolt is
tightened the rubber gasket does not collapse when the
gasket is compressed between the two plates. Preferably. the
bottom plate is of smaller diameter than the cover plate.

Typical bore gasket diameters range between one-half
inch and four inches, although it is possible to go to larger
diameters on the cover. on the order of five inches or more,
when the system is used in asphalt.

Bait used can be anmy conventional termite poison.
Hexaflumuron is the most widely commercially available
termite bait.

The separation of the cover from the rest of the ground
bait system allows access to potential termite infestations in
soils, trees, walls, slabs, chain walls. and other structures,
through a portion of such structures.
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BRIEF DESCRIPTION OF THE DRAWINGS

FIG. 1is a perspective view of an embodiment of a tamper
resistant cover assembly for use with a termite control bajt
system;

FIG. 2 is a perspective view of an embodiment of tamper
resistant cover assembly for use with a termite control bajt
system:

FIG. 3 is a side view of an embodiment of a tamper
resistant cover assembly. shown with the gasket partially
broken away. for use with a termite control bait system;

FIG. 4 is a broken away side view of an embodiment of
a tamper resistant cover assembly in place covering a bore
hole in a structure;

FIG. 5 is a top view of an embodiment of a top plate;

FIG. 6(a) is a side view of an embodiment of a tamper
resistant cover assembly in an uncompressed configuration:

FIG. 6(%) is a side view of an embodiment of a tamper
resistant cover assembly in a compressed configuration;

FIG. 7 shows a termite baiting system for preconstruction
termite baiting for an isolated area within interior grade
beamns; and

FIG. 8 shows a termite baiting system for preconstruction
termite baiting through exterior grade beams;

FIG. 9 shows a termite baiting system for preconstruction
termite baiting vertically through a grade beam.

DESCRIPTION OF THE PREFERRED
EMBODIMENTS

Referring to the drawing where like parts are given like
referenced numerals cover assembly 1 includes top plate 2.
botton plate 4 gasket 6. and bolt 8. Top plate 2 is preferably
flat circular plate having a central aperture and a tapered
edge. Bottom plan 4 is preferably a plumber’s blank that has
been shaped so that gasket 6 does not collapse when
compressed between top plate 2 and bottom plate 4. Bottom
plate 4 has a central aperture 5 and is preferably of smaller
diameter than top plate 2.

Gasket 6 is preferably a substantially cylindrical rubber
bore gasket that is compressible along its longitudinal axis
and. when compressed. expands circumferentially. Com-
pression of gasket 6 between top plate 2 and bottom plate 4
is provided by bolt 8. which preferably is threaded in at least
the portion that engages bottom plate 4 through its central
aperture.

Preferably. bolt 8 has a flat head. is countersunk within the
top plate. and has two depressions in the head to accept the
tip of a spanner or a snake-eye screwdriver.

In the method of the present invention. bore holes are cast
or drilled through a concrete slab or other solid i.g.. brick.
asphalts. masonry. slate. and the like) structure in order to
place bait in the soil below or on the other side of the
concrete slab or other structure. The holes through the slab
or other structure can be formed by the installation of a
three-inch outer diameter heavy wall PVC pipe anchored
into the soil with the proper size stake before the concrete is
poured. A three-inch hole can also be drilled with a heavy-
duty diamond concrete hole drill. This system works well for
driveways. sidewalks. parking areas and any flat work that
prevents direct access to the soil below. This system can be
used in a preconstruction situation either through an exterior
grade beam or through the floor of a slab under sinks.
vanities. in closets. and even directly under finished floors.

A preconstruction system would preferably use a two-inch
inside diameter pipe that would accommodate a one inch
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inside diameter replacement rod with bait 20 at the end of
the rod. This preconstruction system will also access areas
isolated by interior grade beams. Because of the thickness of
exterior grade beams and the weight bearing requirements of
outside chain walls, the area around an access hole may have
to be supported with wire or construction bars. or a through-
the-footing form could be modified to include sufficient wire
bracing to support the structure above the chain wall.

EXAMPLE |

A termite baiting system for preconstruction termite bait-
ing adjacent to exterior grade beams is shown in FIG. 7. Bait
20 is placed into an opening within reinforced concrete slab
22. cover assembly 1 seals the opening. Extendable bait
holder 24 allows bait 20 to be easily inserted to a desired
distance to reach an area of potential infestation. and to be
easily removed.

EXAMPLE 2

FIG. 8 shows a preconstruction termite baiting system
according to the invention for an area of isolated interior
grade beams. Bait 20 is attached by PVC pipe 25 within a
bore hole

EXAMPLE 3

The embodiments of the present invention of a method of
termite control described above are set out by way.

FIG. 9 shows a preconstruction termite baiting system
according to the invention for termite baiting vertically
through a grade beam of illustration but not of limitation.
Many other embodiments which will be readily apparent to
those skilled in the art may be made without materially
departing form the spirit and scope of this invention.

what is claimed is:

1. A system for detecting and monitoring termite
infestation. the system comprising:

(a) a bait access opening through a structure or tree to a

place of potential infestation;

(b) bait material placed through the opening to the place

of potential infestation;
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(c) a cover assembly for sealing the bait access openings
formed through structures or trees. the cover assembly
having a top plate having an axially aligned aperture
therein. a bottom plate having an axially aligned aper-
ture therein. a threaded bolt passing through the top
plate aperture and connecting to the bottorn plate
aperture. the bolt being actuatable for reducing and
extending the distance between the top plate and the
bottom plate. and a bore gasket positioned between the
top plate and the bottom plate. the gasket being axially
compressible and circumferentially expandable as the
distance between the top plate and the bottom plate is
reduced. the cover assembly being placed in the open-
ing to seal the opening.

2. A system for detecting and monitoring termite

infestation. the system comprising:

(a) a cover assembly for sealing termite bait access
openings formed through structures. sidewalks and
trees. the cover assembly comprising:

a top plate having an axially aligned aperture therein:

a bottom plate having an axially aligned aperture
therein: a threaded tamper resistant boit. countersunk
into the top plate to present a substantially continu-
ous top contour. passing through the top plate aper-
ture and connecting to the bottom plate through at
least a portion of the bottom plate aperture, the bolt
being actuatable from above the top plate for reduc-
ing and extending the distance between the top plate
and the bottom plate. the gasket being axially com-
pressible and circumferentially expandable as the
distance between the top plate and bottom plate is
reduced: and the top plate circumference being
greater than the circumference of the compressed
bore gasket;

(b) a bait access opening through a structure. sidewalk. or
tree to a place of potential infestation:

(c) a bait material placed through the opening to the place
of potential infestation.

wherein the cover assembly is then placed into the bait
access opening to seal the bait access opening until the cover
assembly is removed to detect and monitor termite activity.

* * * * *
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