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12, 1988), and this prior invention either anticipates the subject matter of at least claims 1 and 

6 of the ’866 Patent under § 102(g), or renders that subject matter obvious under § 103. 

19. Moreover, at least claims 1 and 6 of the ’866 Patent are now invalid under 35 

U.S.C. § 112 because the WIS Inventors were not in possession of the subject matter claimed 

in those claims at the time that the applications leading to the ’866 Patent were filed.  

Specifically, unlike the Rorer Inventors, the WIS Inventors only conducted experiments with 

mAb 108, made no attempt to extrapolate their results to any other antibody and thus were not 

in possession of an invention that encompassed using antibodies other than mAb 108 at the 

time the applications leading to the ’866 Patent were filed.  

 
DECLARATORY JUDGMENT OF NON-INFRINGEMENT 

20. ImClone has not and is not infringing, contributing to or inducing infringement 

of any valid claim of the ’866 Patent.  For example, ImClone has not and is not infringing, 

contributing to or inducing infringement of claims 2-4 and 7-9 of the ’866 Patent by way of its 

activities involving Erbitux® because those claims all require the use or inclusion of antibodies 

other than Erbitux® or anti-neoplastic agents that ImClone does not use or induce others to use 

with Erbitux®. 

PRAYER FOR RELIEF 

Wherefore, plaintiff prays that the Court enter judgment: 

A. Declaring the claims of the ’866 Patent invalid; 

B. Declaring that ImClone has not and is not infringing any valid claim of the ’866 

Patent; 

C. Awarding plaintiff its costs of this action; 
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EXHIBIT A 
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