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IN'THE UNITED STATES DISTRICT COURT:x 2 o e
FOR THE SOUTHERN DISTRICT OF IOW# Steigtor i

CENTRAL DIVISION
MOMENTUS GOLF, INC., )
)
Plaintiff, )
) ) Y & i
v. ) N4:01l=-CV=-90458
)
CONCEPT SPORTS, INC., )
) COMPLAINT
Defendant. )

Plaintiff Momentus Golf, Inc., by and through the undersigned counsel, pursuant to
Federal Rule of Civil Procedure 57, hereby brings this action secking declaratory relief, and in
support thereof states:

A. Jurisdiction

1. This Court has jurisdiction over the subject matter of the complaint, pursuant to
Title 28 U.S.C. Section 1338(a). Specifically, Plaintiff's Claims are for declaratory relief in accord
with 28 U.S.C. Sections 2201 and 2202, seeking declaratory judgment that United States Patent
No. 5,215,307 1s invalid and/ or that Plaintiff’s “MOMENTUS® Strength Trainer” illustrated in
Exhibit “A” attached does not infringe United States Patent 5,215,307, attached hereto as

‘Exhibit “B” (hereafter, the 307" patent), all in accord with 35 U.S.C. Section 281.
B.  Pariies |

2. Plaintiff, Momentus Golf, Inc. (hereinafter “MOMENTUS?), is a corporation

visading#_ /[,

i
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incorporated under the laws of the State of Oklahoma and domiciled in Henry County, Iowa
with headquarters in Winfield, Iowa.

3. Defendant, Concept Sports, Inc. (hereinafter “CONCEPT”), is a corporation
incorporated under the laws of the State of Iowa and domiciled in Polk County, Iowa, with
headquarters in Des Moines, Iowa.

C. Factual Qverview

4. MOMENTUS markets the MOMENTUS® Strength Trainer, which isa golf swing
training device,

5. CONCEPT is the apparent owner by assignment of the “307 patent issued on
June 1, 1993 for a Golf Swing Training Exercise Method.

6. CONCEPT has, by telephone communications and by letter attached hereto as
Exhibit “C,” accused the MOMENTUS® Strength Trainer of infringing the ‘307 patent,
threatened MOMENTUS with litigation based on the alleged infringement of the ‘307 patent and
has attempted to coerce MOMENTUS to enter a license agreement in order to aveid such
litigation.

7. MOMENTUS 1is continuing to market the accused MOMENTUS® Strength
Trainer.

8. MOMENTUS has a real and reasonable apprehension of being sued for patent
infringement.

9. MOMENTUS has a risk of potential liability.
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D. Plaintiff’s First Claim

10.  MOMENTUS adopts the foregoing paragraphs as if the same were set forth fully
herein.

11.  MOMENTUS’ First Claim is for declaratory relief in accord with 28 US.C.A.
Sections 2201 and 2202, secking a declaratory judgment that the MOMENTUS® Strength Trainer
does not infringe the ‘307 patent.

12.  Integral to all the claims of the ‘307 patent are at least the following limitations:

a. the providing of a device that is counterbalanced;

b. the providing of a device with counterbalanced weights on opposite ends
thereof;

c. the providing of a device having weights which are symmetrical about a

longitudinal axis; and
d. the providing of a device having no ball striking face thereon.
13.  The MOMENTUS® Strength Trainer is lacking in all of the above-stated
limitations as well as other limitations of the claims of the ‘307 patent.
WHEREFORE, MOMENTUS prays the Court enter judgment on its behalf, to the effect
that the MOMENTUS® Strength Trainer does not infringe the ‘307 patent. Plaintiff asks for such

other relief, including attorney’s fees and costs, as the Court may deem just and appropriate.

E. Plaintiff’s Second Claim

14. MOMENTUS adopts the foregoing paragraphs as if the same were set forth fully
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herein.

15. MOMENTUS’ Second Claim is for declaratory relief in accord with 28 U.S.C.A.
Sections 2201 and 2202, seeking a declaratory judgment that the 307 patent is invalid under 35
U.S.C. Section 112 for failing to distinctly claim the invention.

16.  Integral to all the claims of the ‘307 patent are at least:

a) the providing of a device;

b) the performing of a backswing, downswing and follow-through of a golf
club swing; and

) the simulation of hitting a golf ball from a golf tee without striking a golf
ball while one of the weights is spaced a substantial distance above a ball
teed position.

17. Thelimitations of “providing,” “performing,” “backswing,” downswing,” follow-

n K »%6

through,” “golf club swing,” “simulation,” hitting a golf ball,” “without striking,” “spaced,”
“substantial distance,” “above” and “ball-teed position,” considered separately and/or together,
are all so vague, indefinite, ambiguous and confusing as to render the invention not distinctly

claimed.
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WHEREFORE, MOMENTUS prays the Court enter judgment that the 307 patent is

invalid and for such other relief, including attorney’s fees and costs, as the court may deem just

and appropriate.

Frank J. Catalano

Frank J. Catalano, P.C.

810 S. Cincinnati, Suite 405
Tulsa OK 74119-1612
ATTORNEY FOR PLAINTIFF

Respectfully submitted,

oot e

Robert L. Fanter

9. MM%

J. Gampbell Heldon

WHITFIELD & EDDY, P.L.C.

317 Sixth Avenue, Suite 1200

Des Motnes TA 50309-4195

Phone: (515) 288-6041 Fax: (515) 246-1474
fanter@whitfieldlaw.com
helton@whitfieldlaw.com

ATTORNEYS FOR PLAINTIFF
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Create a stronger and more powerfnl golf swing in
just prinutes a day! The Momentus Strength trainer is
designed to build increased srrcngtfg and flexibility in
the golf specific muscles. It will add distimee to your
drives, greater control to your approach shots, confi-
dence 1o your game and will loweriyour scores.
The uniquely weighted S |

design insures that not
only will you be strepeth-
ening your golf swing, but
also synchronizing the
proper hand, arm snd body
movements to hit longer
and straighter golf shots,

Momenros STRENGTE tainer

Available in 4 different weights. @8
11.51bs., 9.0 Ibs., 6.5 Ibs. 2nd 4.0 Ibs. s
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U.S. Patent June 1, 1993 Sheet 1 of 2 3,215,307
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US, Patent = Joe 3, 1993 Sheet 2 of 2 5,215,307
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1 5,215,307 2
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|
Concept Sports, Inc.
Joseph G. Romeo, President
1318 SW McKinley Avenue:
Des Moines, IA 50315 |
(563) 242-6669, (515) 669-4428, (515) 287-6200
:

|
i
|

‘May 10, 2001

Mr. Jim Sorenscn

- Momentus Golf, Inc.
111 North Locust
‘Winfield, 1A 52659

Dear Mr. Sorenson:

ons, | am enclosing information
1g PRO golf swing training

atent # 5,215,307 issued by the
ne 1, 1693, .

. Following up on our recent telephone conversat
:pertaining to Concept Sports, Inc. patented Swir
device. Concept Sports is the assignee of US F
United States Patent and Trademark office on J

“The patent claims the following:

"A method of training a person to properiy
strengthen the muscles for swinging a go

providing a counterbalanced golf club trai
shaft with a golf grip located between sub
about the longitudinal axis of said shaft, g
epposite ends thereof; said weights havin
striking a golf ball, and

swing a golf club and
f club comprising the steps of;

ning device having an elongated
stantially similar, symmetrical
ounterbalanced weights on

g no ball striking face thereon for

pertorming the backswing, downswing and follow through of a golf club

swing to simulate hitting a golf ball from a
bali while one of said weights is spaced a
ball'teed position.

2. The method of claim 1 wherein each ¢
and 6 pounds.

3. The method of claim 1 wherein the len
between 15 and 30 inches.

4, 'i'he method of claim 1 wherein each o
shape.

golf tee without striking a golf
substantial distance above a

b
f said weights weigh between 2

gth of the training device is

f said weights are cylindrical in

{
§
i
E
i
|
|
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Mr. Jim Sorenson

‘May 10, 2001
‘Page 2

5. The method of claim 1 wherein each d
attached to opposite €nds of said shaft.

6. The method of claim 1 wherein said g
fongitudinally front and rear spaced apart
thumb of the right hand is placed against
and the thumb of the other hand is place

f said weights is threadably

ip includes a pair of

V-shaped shoulders and the
one side of the front shoulder
against the other side of the

rear shoulder while gripping and swinging the training device to practice

the proper golf grip on a golf club.

7. The method of claim 1 wherein each
cylindrical, solid and threadably attached

‘We have recently purchased your Momentus St
‘compared it to the patented Swing PRO golf sw

. comparison, we beiieve that the following patent

Claim 1 pertaining to a method for trainin
golf club and strengthen the muscles for
use of the counterbalanced golf club train

Claim 2 pertaining to the use of weights h
8 pounds.

Claim 3 wherein the Iength of the fraining
inches.

Cla:?m‘ci pertaining to the method of claim
like a cylinder.

Claim'5 pertaining to the use of a special
longitudinally front and rear spaced apart

if said weights is elongated,
to opposite ends of said shaft. ”

rength trainer, and have

ng trainer. Based on our

claims are in issue here.

b a person o properly swing a
swinging a golf club; including the
ing device (i.e. the Swing PRO).

aving a weight of between 2 and
device is-between 15 and 30
1 wherein each weight is shaped

grip that mcludes a pair of
v-shaped shoulders, where the

thumb and fore finger of each hand is placed against one side of each

:
i
1

i
;
!

shoulder while gripping and swinging the
proper golf grip on a golf club.

|As a result of these similarities in design of the I

‘the Concept Sports Swing PRO, and in light of t

' Momentus Strength trainer is intended to be put
“and promotional literature, including a video tap

trainer, we conclude that the Momentus Strengt
. US patent # 5,215,307 set forth above.

training device to practice the

Wiomentus Strength frainer with
he similar use to which your

as portrayed in advertisements
= showing the use of the Strength
h trainer violates those claims of
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Mr. Jim Sti)renson
May 10, 2001
Page 3

You are héreby‘ placed on notice that we believe

is an infringing device regarding the aforementic

the Momentus Strength trainer
ned claims made under US

Patent # 5,275,307 issued June 1, 1993 by the United States Patent and

Trademark office.

At this juncture, rather than issuing you and Momentus Gé-[f, Inc. a cease and
desist ietter, we are willing to discuss a licensing arrangement that will enable

you to continue the active sale and marketing of

Please call me to discuss this matter.

i

Sincarely_f

Concept Sports, inc.

the Momentus Strength trainer.




