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UNITED STATES DISTRICT COURT - "0 a7 b
I'OR THE SOUTHERN DISTRICT OF FLORIDA, i :

FT. LAUDERDALE DIVISION GOJAE13 AM 9: L8

--'_-_i‘»-~- S Hu OX

SLERS 4% DIST €T,

ACCARDIS SYSTEMS. INC.. D.CFFLA-FTL
Plaintiff. CIVIL ACTION NO.
MAGISTRATE JUDGE

VS.

BEVINCO BAR SYSTEMS LIMITED; O O ‘O O - O 6 O 6 6

BARRY DRIEDGER; BEVINCO
AMERICAN BAR SYSTEMS LTD.;

BEVINCO OF BROWARD COUNTY, INC; H
XYZ CORP.; RICHARD HEEBNER; C‘V - ZLOC
STUART SHOCKLEY; WITT STANDARD

COMPANY. INC.. MICHELLE HARRIS; "~ MAGISTRATE TUDGL
and SCOTT DARRAH, SELTZER

Defendants.

COMPLAINT FOR PATENT INFRINGEMENT

COMES NOW the Plaintiff, ACCARDIS SYSTEMS, INC., a corporation of the State of
Delawarc, through counsel and sues BEVINCO BAR SYSTEMS LIMITED; BARRY DREIDGER;
BEVINCO AMERICAN BAR SYSTEMS LTD.; BEVINCO OF BROWARD COUNTY, INC,;
XYZ CORP.; RICHARD HEEBNER; STUART SHOCKLEY; WITT STANDARD COMPANY,
INC.: MICHELLE HARRIS; and SCOTT DARRAH and; for patent infringement and in support
thereof alleges as follows:

1. This 1s an action arising under §271 of the Patent Act 0f 1952, 35 U.S.C. §1, et seq.
This Court has exclusive subject matter jurisdiction over this action pursuant to 28 U.S.C. §1338(a)

and venue is appropriate in this judicial district by virtue of 28 U.S.C. §1400(b).

BRINKLEY, MCNERNEY, MORGAN, SoLoMON & TaTtum, LLDP \
200 EAST LAS OLAS BOULEVARD, FORT LAUDERDALE., FLORIDA 33301 (954)522-2200 B%
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2. Plaintiff, ACCARDIS SYSTEMS, INC. ("Accardis"), is a corporation duly organized

and subsisting under the laws of the State of Delaware. Accardis is the owner and successor in
interest of all right. title and interest in and to United States Patent No. 4,563,739 ("*739 Patent"),
duly and legally issued on January 7, 1986 to Impulse Computer Systems, Inc. of Billings, Montana.
By virtue of a written assignment dated June 24, 1989, the ‘739 Patent, and the right to sue for all
past and future infringements, was assigned to Accardis. A true copy of the ‘739 Patent is attached
hereto as Exhibit "A".

3. Defendant BEVINCO BAR SYSTEMS, LIMITED ("Bevinco-Canada") is, upon
information and belief, a Canadian corporation having a principal business address of 250
Consumers Road, Suite 1103, Ontario, Canada, M2J 4V6 and also has offices at 235 Yorkland
Boulevard, Suite 409, Toronto, Ontario, Canada M2J 4Y8.

4. Defendant BARRY DRIEDGER ("Driedger”) is, upon information and belief, a
(Canadian citizen and is the founder, president and a director and shareholder of both Bevinco-
Canada and Bevinco-American and has sold beverage inventory audit systems, and has sold and used
and caused to be sold and used such beverage inventory audit systems, in Florida and elsewhere
which infringe the “739 Patent.

5. BEVINCO AMERICAN BAR SYSTEMS, LTD. ("Bevinco-American") is, upon
information and belief, a corporation of the State of Delaware with a principal business address of

250 Consumers Road. Suite 1103, Toronto, Ontario, Canada M2J 4V6. Bevinco-American is a

BRINKLEY, MCNERNEY, MORGAN, SoLoMoN & Tartum, LLP
200 EAST LAS OLAS BOULEVARD, FORT LAUDERDALE, FLORIDA 33301 (254) 522-2200
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subsidiary of Bevinco-Canada. Bevinco-American maintains multiple, regular and established
places of business in this district and throughout the United States through its franchisees in this
district and clscwhere, including but not limited to BEVINCO OF BROWARD COUNTY, INC.
("BBC")and WITT STANDARD COMPANY, INC. ("Witt").

6. Defendant XYZ Corp. ("XYZ") is, upon information and belief, a corporation of the
State of Georgia having an address 04019 Land O’ Lakes Drive, N.E., Atlanta, Georgia 30342, and
is engaged in the direct infringement of the ‘739 Patent by virtue of its making sales of inventory
and business management systems which account for the contents of full and partially filled product
containers covered by the ‘739 Patent. Defendant XYZ is the master franchisee for Bevinco-
American or Bevinco-Canada for at least a portion of the United States which includes Florida.

7. Upon information and belief, Defendant RICHARD HEEBNER ("Heebner") is an
employec and shareholder and the President and Director of XYZ Corp. ("XYZ"), and is personally
responsible for the acts of infringement of the ‘739 Patent committed by XYZ alleged herein by
virtue of his active participation in the selling and utilization of an inventory and business
management system which accounts for the contents of full and partially filled product containers
which infringes the ‘739 Patent in this judicial district.

8. Upon information and belief, Defendant BBC is owned by Defendant STUART
SHOCKLEY ("Shockley") and has a principal office address of 203 Marine Court, Suite 2,
Lauderdale-by-the-Sea, Broward County, Florida 33308. BBC is presently administratively

dissolved for failure to have filed an annual report in 1999. Nonetheless, BBC and Shockley are

BRINKLEY, MCNERNEY, MORGAN, SoLOMON & TaTumMm, LLP
200 EAST LAS OLAS BOULEVARD, FORT LAUDERDALE. FLORIDA 3330} (954) 522-2200
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engaged or have been engaged in the direct infringement of the ‘739 Patent by virtue of their
activitics in sclling and/or utilizing an inventory and business management system which accounts
for the contents of full and partially filled product containers which infringes the ‘739 Patent.

9. Upon information and belief, Shockley is a resident of Broward County, Florida and
1s an officer. employee, director and shareholder of BBC. Shockley is personally responsible for
certain of the acts of infringement alleged herein.

10. Upon information and belief, Defendant WITT is a corporation of the State of Florida
having a principal address of 3721 Loquat Avenue, Unit 302W, Miami, Miami-Dade County,
Florida33133. Wittis engaged in the direct infringement of the 739 Patent by virtue of its activities
i selling and utilizing an inventory and business management system which accounts for the
contents of full and partially filled product containers which infringes the ‘739 Patent.

11. Upon information and belief, Defendant MICHELLE HARRIS ("Harris") is the
President and a shareholder, Director and employee of Witt and is personally responsible for the acts
of'infringement of the ‘739 Patent committed by and on behalf of Witt alleged herein by virtue of
her active participation in the selling and utilization of an inventory and business management
svstem which accounts for the contents of full and partially filled product containers which infringes
the “739 Patent in this judicial district.

12. Defendant SCOTT DARRAH s, upon information and belief, an officer, shareholder,
director and employee of Witt and is personally responsible for the acts of infringement of the ‘739

Patent committed by and on behalf of Witt alleged herein by virtue of his active participation in the

BRINKLEY, MCNERNEY, MORGAN, SoLoMON & TaTtum, LLP
200 EAST LAS OLAS BOULEVARD, FORT LAUDERDALE, FLORIDA 33301 (954) 522-2200
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selling and utilization of an inventory and business management system which accounts for the
contents of full and partially filled product containers which infringes the ‘739 Patent in this judicial
district.

PERSONAL JURISDICTION

13. This Court has personal jurisdiction over Defendant Bevinco-Canada by virtue of
Bevinco-Canada’s having committed tortious acts against Plaintiff in Florida. Bevinco-Canada’s
sale of 1ts infringing inventorying system in Florida, as well as selling portions of such systems in
FFlorida which have no non-infringing uses, represents continued and repeated acts of infringement,
both direct. induced and contributory, of the *739 Patent. Bevinco-Canada’s acts also contribute to
and are the proximate cause of the direct infringement of the ‘739 Patent by others.

14. This Court also has personal jurisdiction over Defendant Bevinco-Canada by virtue

of Bevinco-Canada’s website at http://bevinco.com. This website is interactive in that it requests

and provides a facility for prospective franchisees to use the "Franchise Finder" to locate the Master
Franchisee in their geographical area. This website specifically targets Florida residents and
businesscs to become a franchisee of Defendant by, among other things, listing a Master Franchisee
contact under the heading "FLORIDA." Residents and businesses within Florida have visited
Bevinco-Canada’s website and have become franchisees of Defendant thereafter as a result of the
website.

15. This Court also has personal jurisdiction over Defendant Bevinco-Canada by virtue

of the liquor inventorying equipment sent into Florida by it, including complete systems and partial

BRINKLEY, MCNERNEY, MORGAN, SoLoMON & TaTumMm, LLP
200 EAST LAS OLAS BOULEVARD, FORT LAUDERDALE, FLORIDA 33301 (954) 522-2200
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systems which have no substantially non-infringing use. For example, the Franchise Agreement

cntered into between Bevinco-American and its five Florida franchisees requires that the following

equipment be purchased from Bevinco-American:

(a) BEVINCO® Software Package;

(b) Notebook Computer Pentium with modem (Recommended Suppliers: IBM,
AST, Sharp, Toshiba, Zenith, NEC) which must work with bar code scanner;

(c) O’Haus CT 6000 Electronic Weigh Scale, 6 kg capacity with RS 232
Adaptor;

(d) A&D FG100 Bench Scale, 100 kg capacity;

(e) High Quality Printer with Centronics or HP Interface;

(H Bar Code Scanner;

(2) Taylor Hydrometer;

(h) Carrying Case (Recommended Brand: Targas Lap Pack);

(1) Microsoft Word Software;

() Microsoft Excel Software; and

(k) Internet access with e-mail address.

16. Ataminimum, Defendant Bevinco-Canada supplied and upon information and belief

still supplies the "Bevinco® Software Package" which is the operating software used in Bevinco

computerized beverage inventory control systems which infringe the ‘739 Patent.

17. This Court also has personal jurisdiction over Bevinco-Canada by virtue of Bevinco-

Canada’s advertising and attendances at trade shows in Florida. Bevinco-Canada exhibited at at least

BRINKLEY, MCNERNEY, MORGAN, SoLomMoN & Tartum, LLP
200 EAST LAS OLAS BCOULEVARD, FORT LAUDERDALE, FLORIDA 33301 (954)522-2200
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one trade show in Dade County within the past two years. Bevinco-Canada offers copies of its

newsletter "BOOZ NOOZ" on its website at hilp://www.bevinco.com. BOOZ NQOZ newsletters

have been circulated in and throughout Florida. In addition, Defendant, Bevinco-Canada has
advertised in trade and other print publications circulated in Florida.

18, This Court also has personal jurisdiction over Defendant Bevinco-Canada by virtue
of Bevinco-Canada’s having sent sales and training agents into Florida to sell and train franchisees
using equipment which infringes the ‘739 Patent.

19. This Court has personal jurisdiction over Defendant Driedger by virtue of his having
personally caused the commission of all of the acts of Bevinco-Canada and Bevinco-American
complained of herein (Dreidger is the president of both) and by virtue of Driedger personally having
entered Florida for the purpose of meeting potential and existing franchisees, training franchisees,
entering into contracts with franchisees, and attending trade shows on behalf of Defendants Bevinco-
(anada and Bevinco-American.

20. This Court has personal jurisdiction over Defendant Bevinco-American by virtue of
Bevinco-American's entering into at least five (5) franchise agreements in Florida, causing to be sent
and sending sales and training agents into Florida to use equipment which infringes the 739 Patent,
and advertising and attending trade shows in Florida using equipment which infringes the ‘739
Patent. Bevinco-American is the franchisor in the Defendant’s UFOC and in the Bevinco Franchise
Agreement which Defendants Bevinco Bar Systems Limited, Shockley, XYZ Corp., Heebner, Witt,

Harris and Darrah entered into.

BRINKLEY, MCNERNEY, MORGAN, SoLoMoN & Tarum, LLP
200 EAST LAS OLAS BOULEVARD, FORT LAUDERDALE, FLORIDA 33301 (954) 522-2200
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21 This Court also has personal jurisdiction over Defendant Bevinco-American and
XY Z. Inc. by virtue of their sending infringing liquor inventorying systems or portions thereof which
contribute to and induce others to commit such infringements into Florida.

22 This Court has personal jurisdiction over Richard Heebner by virtue of his personally
having shipped infringing liquor inventorying systems, or portions thereof, which contribute to and
induce others to commit such infringements into Florida.

BACKGROUND

23. The 739 Patent is entitled "Inventory and Business Management System Which
Accounts tor the Contents of Full and Partially Filled Product Containers", and concerns a system
for taking inventory and obtaining inventory reports on a plurality of different products using a bar
code scanner and a weighing scale attached to a computer.

24 The system permits for the taking of inventory and obtaining inventory reports on
numerous products which are dispensed in full containers or in quantities from partially filled
containers, providing a substantial weapon to restaurant and bar owners against pilferage and other
types of waste of their beverage inventories.

25. On July 1, 1998, counsel for Accardis delivered a demand letter to Defendant,
Bevinco-Canada, claiming that Bevinco’s making, using and selling of its beverage inventory control
systems infringed the 739 Patent.

20. Plaintiff believes that all of the Defendants have been made aware, and are actually

aware. of the existence of the ‘739 Patent, either through Plaintiff’s actions or through the actions

BrRINKLEY, MCNERNEY, MORGAN, SoLoMoN & TaTtum, LLP
200 EAST LAS OLAS BOULEVARD, FORT LAUDERDALE, FLORIDA 3330I (954) 522-2200
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of Bevinco-Canada and/or Bevinco-American. As such, all of the Defendants have committed and
continue to commit acts of infringement of the ‘739 Patent with knowledge and hence willfully and
deliberately.

27. Bevinco-American sells and has sold liquor auditing franchises in the United States,
including in Florida, under an exclusive license agreement with Bevinco-Canada.

28. According to Bevinco’s UFOC, a copy of which is attached hereto as Exhibit "B" the
price for a Bevinco franchise ranges between approximately $29,100.00 and $32,600.00.

29, Upon information and belief, Defendants Bevinco-Canada, Bevinco-American, Barry
Driedger. XYZ, Inc. and Richard Heebner are, and at all material times have been, making, using,
purchasing and/or selling computerized beverage inventory auditing systems, or portions thereof
which have no substantially non-infringing use, and franchises therefore in this district and
clsewhere which infringe one or more of the claims of the ‘739 Patent.

30. Further upon information and belief, Defendants are all using and/or selling
computerized beverage inventory auditing systems in this district which infringe on one or more of
the claims of the *739 Patent.

31, The systems being manufactured, used and/or sold by all of the Defendants are
summarized in an "advertorial" entitled "Liquid Profits" as follows: "equipped with scales that are
electronically linked to a laptop computer, BEVINCO beverage auditors identify, weigh, and
calculate the exact amount of beverages used - then report the results back to their clients." ("Liquid

Profits" advertorial attached hereto as Exhibit "C").

BRINKLEY, McCNERNEY, MORGAN, SorLoMoN & Tatum, LLP
200 EAST LAS OLAS BOULEVARD. FORT LAUDERDALE, FLORIDA 33301 (954) 522-2200
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In addition, Defendants Bevinco Canada, Bevinco-American, Barry Driedger,
Richard Heebner and XYZ, Inc. are guilty of contributory and induced patent infringement by virtue
of the activities complained of herein because, upon information and belief, they supply partial
systems to franchisees, instructing the franchisees to then purchase on their own the remaining
components of an infringing system, and specifically instruct and promote the franchisees to
assemble a beverage inventory auditing system which infringes the ‘739 Patent. The apparatus
provided by these Defendants, which includes Bevinco’s software which causes the computerized
beverage inventory audit system to function in accordance with the ‘739 Patent, has no substantially
noninfringing use outside of use in the infringing systems.

33. This is an exceptional case within the meaning of 35 U.S.C. §285 since Defendants
have had actual notice of the ‘739 Patent since June 14, 1993,

WHEREFORE, Plaintiff, ACCARDIS SYSTEMS, INC. respectfully requests that this Court:
(A) enter preliminary and permanent injunctions against the Defendants, their officers, agents,
servants. employces, and attorneys and all those in active concert or participation with them,
enjoining all Defendants from making, using, selling or contributing to or inducing others to make,
usc and/or sell any computerized beverage inventory auditing system which infringes any claim of
the 739 Patent; (B) require an accounting of all revenue and profit generated from sales of
computerized beverage inventory auditing systems and franchises sold in which such systems were
or are used in the United States; (C) award damages to Plaintiff in the form of a royalty based on all

revenuc derived from any and all of the acts of infringement alleged herein; (D) enter an award of

10

BRINKLEY, MCNERNEY, MORGAN, SoLoMoON & TaTtum, LLP
200 EAST LAS CLAS BOULEVARD, FORT LAUDERDALE, FLORIDA 33301 (954} 522-2200



Case 0:00-cv-06066-WJZ Document 1 Entered on FLSD Docket 01/13/2000 Page 11 of 13

Civil Action No.
Magistrate Judge

damages adequate to compensate Plaintiff for the acts of infringement complained of herein,
including revenue derived from the salc of franchises, royalty fees, interest/late fees, Advertising
Fund fees. transfer fees, audit fees, normal replacement fees and renewal fees; (E) that this Court
increase the amount of damages awarded by virtue of the Defendants’ willful conduct; and (F) that

this Court award the Plaintiff costs and its attorney’s fees due to the exceptional nature of this matter.
2
DATED this 7/’5 day of January, 2000.

Respectfully submitted,

-/

Vo2
KEVIN P. CROSBY
Florida Bar No.: 654360
MARC K. SWICKLE
Florida Bar No.: 0156450
BRINKLEY, MCNERNEY, MORGAN,
SOLOMON & TATUM, LLP.
Attorneys for the Plaintiff
P.O. Box 522
Ft. Lauderdale, FL. 33302
(954) 522-2200
(954) 522-9123 (Fax)

11
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