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IN THE UNITED STATES DISTRICT COURT Michagl N. Milby, Clark
FOR THE SOUTHERN DISTRICT OF TEXAS

SOURCE, INC.
Plaintiff
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VS.

Consumer First, L.L.C.
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=
=
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Defendant

PLAINTIFF’S ORIGINAL COMPLAINT

Plaintiff Source, Inc. (“Plaintiff” or “Source™) files this Original Complaint and in support

thereof would show the Court the following:

Parties
1. Source is a Delaware corporation with its principal place of business in Newhall,
California.
2. On information and belief, Defendant Consumer First, L.L.C. (“Defendant” or

Consumer First”) is a Delaware corporation duly organized and existing under the laws of the State
of Delaware, having a principal place of business at One Financial Way, Suite 304, Cincinnati, Ohio
45242. Oninformatton and belief, Consumer First’s designated agent, which is authorized to receive
service of process, is Corporation Service Company, 50 West Broad Street, Columbus, OH 43215.
Jurisdiction

3. This Court has federal question jurisdiction over this case pursuant to 28 U.S.C. §§
1331, 1332, and 1338(a).

4, Venue is proper in this judicial district pursuant to 28 U.S.C. § 1391(c) and § 1400(b)

because Defendant states that it resides in this judicial district, and acts constituting infringement
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have occurred in this judicial district.
Background

5. On July 10, 1990, United States Patent No. 4,941,090 (the ‘090 patent) entitled
“Centralized Consumer Cash Value Accumulation System For Multiple Merchants™ was duly and
legally issued to Patrick D. McCarthy and which is now legally owned by Source. Source has the
right to bring all actions for infringement of the ‘090 patent and recover all damages for infringement
of this patent.

6. On May 26, 1992, United States Patent No. 5,117,355 (the ‘355 patent) entitled
“Centralized Consumer Cash Value Accumulation System for Multiple Merchants” was duly and
legally issued to McCarthy and which is now legally owned by Source. Source has the right to bring
all actions for infringement of the ‘355 patent and recover all damages for infringement of this
patent.

7. On April 13, 1993, United States Patent No. 5,202,826 (the ‘826 patent) entitled
“Centralized Consumer Cash Value Accumulation System For Multiple Merchants” was duly and
legally issued to McCarthy and which is now legally owned by Source. Source has the right to bring
all actions for infringement of the *826 patent and recover all damages for infringement of this
patent.

8. On February 23, 1999, United States Patent No. Re 36,116 (the ‘116 patent) entitled
“Centralized Consumer Cash Value Accumulation System For Multiple Merchants” was duly and
legally issued to McCarthy and which is now legally owned by Source. Source has the right to bring
all actions for infringement of the ‘116 patent and recover all damages for infringement of this

patent.
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9, On information and belief, Consumer First, by the conduct of its promotion,
solicitation and offering to consumers the ability to become a member of Consumer First’s rewards

and rebate and loyalty program, through their website http://www.consumer1st.com is utilizing and

practicing the claimed inventions in the ‘090, <355, ‘826, and ‘116 patents.
Defendant’s Infringement

10. Source incorporates by reference, paragraphs 1-10 herein.

11. On information and belief, Consumer First is currently infringing, contributorily
infringing, and/or actively inducing the infringement of the ‘090, 355, ‘826, and ‘116 patents by
making, using or selling, offering for sale and/or selling within this judicial district and elsewhere
in the United States, without license or authority from Source, hardware, processes and methods that
practice the inventions claimed in the ‘090, ‘355, ‘826, and ‘116 patents.

12. On information and belief, Consumer First’s misappropriation of Plaintiff’s
inventions through infringement of the ‘090, ‘355, ‘826, and ‘116 patents has been willful and
deliberate. It is also Source’s belief that Consumer First will continue its infringing activities and
will continue this unlawful conduct unless restrained by this Court.

13. Oninformation and belief, Consumer First’s appropriation of the inventions through
infringement of the ‘090, ‘355, ‘826, and ‘116 patents has allowed Consumer First to obtain
substantial market share in the customer loyalty, rebate and rewards and member services market and
to reap tremendous profits. Consumer First’s infringement has caused and will continue to cause
irreparable harm to Source.

14. Asaresult of this unlawful behavior, Source has been damaged and will continue to

be damaged by Consumer First’s infringement of the ‘090, 355, ‘826, and ‘116 patents.



Case: 1:03-cv-00733-SSB Doc #: 1 Filed: 05/16/03 Page: 4 of 6 PAGEID #: 4

Demand for Jury Trial

15. Source respectfully demands a trial by jury for all claims alleged herein.
Prayer
16. Source respectfully prays for and asks the Court to find and enter judgment as to the
following:

A) This Court adjudge that United States Patent Nos. 4,941,090, 5,117,353, 5,202,826,
and the Re 36,116 are valid and that Consumer First is and has infringed the patents by direct
infringement under 35 U.S.C. § 271(a), contributory infringement under 35 U.S.C. § 271(c)
and/or by inducing infringement under 35 U.S.C.§ 271(b) as claimed in the Complaint;

B) That Source be awarded under 35 U.S.C. § 284, in an amount to be proven at trial,
damages adequate to compensate Source for Consumer First’s infringement of the ‘090,
‘355, ‘826, and ‘116 patents;

O That Source be awarded their costs and prejudgment interest on their damages, as
provided for by 35 U.S.C. § 284,

D) A preliminary and permanent injunction be issued enjoining Defendant and all of
their officers, agents, affiliates, servants, employees, and attorneys, and all other persons in
active concert or participation with them, from further infringement, inducing infringement,
and or contributing to the infringement of the ‘090, ‘355, ‘826, and ‘116 patents;

E) An accounting be had for the damages to Source arising out of Consumer First’s
infringing activities, together with interest and costs and that such damages be awarded to
Source;

) That Defendant be adjudged a willful infringer and that the damages to Source be
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increased under 35 U.S.C. § 284 to three (3) times the amount found or measured;

G) An award of attorney fees to Plaintiff under 35 U.S.C. § 285;

H) That the Defendant be ordered to make a written report within a reasonable period,

to be filed with the Court, detailing the manner of their compliance with the requested

injunction; and

)] That Plaintiff be entitled to such other and further relief as the Court may deem

appropriate.

OF COUNSEL:

Jim Wren

Texas Bar No. 22018200
WILLIAMS, SQUIRES & WREN
Bridgeview Center, 2nd Floor
7901 Fish Pond Road

Waco, TX 76710

254-741-6200 Telephone
254-741-6300 Fax

OF COUNSEL:
B. Todd Patterson

Respectfilly submnitted,

/ ﬂ/kMW

erry W. G
as Bar No 08623000
Southern District of Texas Bar No. 1532
LAW OFFICE OF JERRY W. GUNN
One Corporate Plaza
Suite 610
2525 Bay Area Blvd.
Houston, TX 77058
281-286-0660 Telephone
281-286-9798 Fax

ATTORNEY-IN-CHARGE FOR PLAINTIFF
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Texas Bar No. 00789537

Joel S, Gooch

Texas Bar No. 24032243

MOSER, PATTERSON & SHERIDAN, L.L.P.
3040 Post Oak Blvd., Suite 1500

Houston, TX 77056

713-623-4844 Telephone

713-623-4846 Fax



