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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
WESTERN DIVISION

KONINKLIJKE PHILIPS

ELECTRONICS N.V. and

U.S. PHILIPS CORPORATION,
Plaintiffs,

V.

HD MEDIA, INC., HOP PHAM,
EVON PHAM, and DOES 1-{¢,

Defendants.
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Plaintiffs Koninklijke Philips Electronics N.V. and U.S. Philips Corp. (“U.S.
Philips,” and collectively “Philips”) allege upon knowledge as to themselves and
their own actions, and upon information and belief as to all other matters, against
Defendants HD Media, Inc. (HD Media), Hop Pham, Evon Pham (together with
Hop Pham, “the Phams”) and Does 1-25 (collectively, “Defendants™) as follows:

JURISDICTION AND VENUE

1. This is an action for patent infringement arising under the United States

Patent Act (Title 35 of the United States Code). This Court has subject matter
jurisdiction of this action under 28 U.S.C. §§ 1331 and 1338(a).

2. Venue is proper in this District under 28 U.S.C. §§ 1391(c) and 1400(b)
because, among other things, one or more of the acts of infringement complained of
took place in this District and because Defendants purposefully engaged in acts of
infringement in this District.

THE PARTIES

3. Plaintiff Koninklijke Philips Electronics N.V. is a Dutch corporation
with its principal place of business in Amsterdam, The Netherlands.

4. Plaintiff U.S. Philips is a Delaware corporation with its principal place
of business at 1251 Avenue of the Americas, New York, New York.

5. Defendant HD Media is a California corporation with its principal place
of business at 13451 Brooks Drive, Baldwin Park, California. HD Media is in the
business of making, selling, and offering to sell Digital Versatile Discs (“DVDs”)
in the United Sates.

6.  Defendant Hop Pham is the owner and general manager of HD Media,
Inc. In those capacities, Hop Pham controls the day-to-day operations of HD
Media. Previously, this Court has found “that Hop Pham personally directed HD

[Media]’s infringement” of the same patents that are at issue in this litigation.
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7.  Defendant Evon Pham is the wife of Hop Pham and a general manager
of HD Media. In the latter capacity, Evon Pham controls the day-to-day operations
of HD Media.

8.  In concert with each other, HD Media and the Phams without license or
authority make, use, offer to sell, sell, or import into the United States—within this
District and elsewhere—DVDs that infringe the patents at issue in this litigation.

9.  Does 1-25 are either entities or individuals, whose identities are
unknown to Philips at this time, who are residents of or doing business in this
and/or other judicial districts, are subject to the jurisdiction of this Court, and are
liable to Philips for the infringement and breach at issue, either independently or as
alter egos of Hop Pham, Evon Pham, or HD Media, including but not limited to any
relatives of Hop Pham or Evon Pham working in concert with them. Philips will
amend this Complaint to include the names of such individuals or entities when
such individuals or entities are identified.

THE PATENTS-IN-SUIT
10.  United States Patent No. 5,790,512 (“the 512 Patent”), entitled

“Optical Information Carrier,” was duly and legally issued on August 4, 1998. U.S.
Philips is the owner by assignment of all right, title and interest in the *512 Patent.
A copy of the *512 Patent is attached as Exhibit 1.

11.  United States Patent No. 5,745,641 (“the *641 Patent”), entitled “Full-
Motion Video Disc with Reference Information for Slow-Motion or Freeze
Playback,” was duly and legally issued on April 28, 1998. U.S. Philips is the owner
by assignment of all right, title and interest in the 641 Patent. A copy of the 641
Patent is attached as Exhibit 2.

12. The ’512 Patent and the 641 Patent are collectively referred to as the

“Patents-in-Suit.”
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BACKGROUND AND RELEVANT FACTS

Overview

13.  Philips administers a worldwide program that licenses manufacturers to
use Philips’ patented technology in the production of DVDs. This Court previously
has found that “[s]ince [Philips’] Patents[-in-Suit] are fundamental to DVD
technology, they are necessarily infringed by anyone who makes, uses, offers for
sale, or imports a DVD without a license from Philips.”

14. In 2007, this Court permanently enjoined defendants HD Media and
Hop Pham from “making, using, offering for sale or selling in the United States, or
importing into the United States, DVDs in violation of the Patents-in-Suit without
an express license from Philips for the Patents-in-Suit to do so.” Today, in direct
violation of that injunction, Defendants are making and selling DVDs without a
license from Philips.

15.  In September of 2008, Philips terminated HD Media’s license to the
Patents-in-Suit. HD Media had breached that license by (a) its failure to pay
royalties owed and (b) its and Hop Pham’s failures to remit payment on a
promissory note reflecting damages awarded in earlier infringement litigation.

16. Despite the termination of HD Media’s license, Defendants continue to
replicate DVDs. This is an action by Philips against Defendants for infringement of
the Patents-in-Suit, and against HD Media and Hop Pham for breach of the
promissory note.

Judge Klausner’s 2007 Injunction Against HD Media And Hop Pham

17.  On September 14, 2006, Philips filed an amended complaint in this
Court against HD Media and Hop Pham, among others, in the lawsuit captioned
Koninklijke Philips Electronics N.V., et al. v. Poso Media LLC, et al., Case No. 06
CV-2354 RGK (CWx) (the “2007 Patent Case”). Philips” amended complaint
brought claims against HD Media and Hop Pham for infringing the Patents-in-Suit

3-
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and sought damages and a permanent injunction to enjoin HD Media and Hop
Pham from further infringement.

18.  On April 12, 2007, this Court ruled on summary judgment that HD
Media had willfully infringed the Patents-in-Suit and that Hop Pham had induced
HD Media’s willful infringement. This Court permanently enjoined HD Media and
Hop Pham from making, using, offering for sale or selling in the United States, or
importing into the United States, DVDs without an express license from Philips.

19.  Shortly after this Court granted Philips summary judgment and issued
the permanent injunction against HD Media and Hop Pham, the parties agreed to
settle the 2007 Patent Case.

20. Ina Stipulation of Dismissal filed on May 17, 2007, HD Media and
Hop Pham stipulated:

(a) That they were liable for infringing the Patents-in-Suit by, among
other things, making and selling DVDs without a license;

(b) That they are permanently enjoined from making, selling, or offering
for sale in the United States DVDs without an express license from
Philips; and

(c) That any violation of that injunction shall be civil contempt, and that in
any contempt order to enforce this injunction, Philips may be awarded
treble damages for willful infringement and all attorneys’ fees and
costs.

A copy of the Order and Stipulation of Dismissal is attached hereto as Exhibit 3.
HD Media’s Breaches Of The Philips License Agreements

21. After conclusion of the 2007 Patent Case, Philips entered into two
license agreements with HD Media effective May 1, 2007: (1) the DVD Video
Disc and DVD ROM Disc Patent License Agreement (“DVD Agreement”)
(attached as Exhibit 4) and accompanying side letter (“DVD Side Letter”) (a

redacted copy of which is attached as Exhibit 5); and (2) the Patent License
-4-
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Agreement for the Use of AC-3 Technology in the Manufacture of DVD Video
Discs (“AC-3 Agreement”) (attached as Exhibit 6) and accompanying side letter
(“AC-3 Side Letter”) (a redacted copy of which is attached as Exhibit 7)
(collectively, the “License Agreements”).

22. The Patents-in-Suit were among the patents licensed to HD Media
under the License Agreements.

23. The License Agreements granted HD Media a non-exclusive, non-
transferable license to manufacture DVDs in the United States. Exhibit 5 § 15(d);
Exhibit 7 § 14(d).

24. The License Agreements also granted HD Media a non-exclusive, non-
transferable license to sell or otherwise dispose of DVDs subject to certain terms set
forth in the License Agreements. Exhibit 5 § 15(d); Exhibit 7 § 14(d).

25. In consideration for the rights granted to it under the License
Agreements, HD Media agreed to pay Philips royalties on all DVDs sold by them.
Exhibit 4 § 4.2; Exhibit 6 § 3.1. Specifically, HD Media agreed, on a quarterly
basis, to (1) submit timely, accurate royalty reports that set forth the number of
DVDs sold and the amount of royalties owed on the sale of such DVDs, and (2) pay
the royalties owed. Exhibit 4 § 4.3; Exhibit 6 § 3.2.

26. Also in consideration for the rights granted to HD Media under the
License Agreements, HD Media executed a Promissory Note (attached as Exhibit
8) pursuant to which they agreed to pay Philips $200,000 in ten (10) monthly
installments of $20,000 each starting June 1, 2007. Exhibit 8; Exhibit 5 § 3(b);
Exhibit 7 § 3(b). This note represented royalties owed on DVDs manufactured
before the execution of the License Agreements.

27. HD Media repeatedly breached its contractual obligations to Philips
under the License Agreements by failing to submit timely royalty reports, failing to

submit timely payment for the royalties owed, and failing to submit complete

-5
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payments for the royalties owed. Each and every such instance reflects a clear
breach of the unambiguous provisions of the License Agreements.

28. HD Media and Hop Pham also repeatedly breached their contractual
obligations to Philips under the Promissory Note. At no point since June 1, 2007
has HD Media or Hop Pham made a single timely payment due under the
Promissory Note.

29. Each of HD Media’s and Hop Pham’s failures to make a full and timely
payment under the Promissory Note also constitutes a breach of the License
Agreements. Exhibit 5 § 3; Exhibit 7 § 3.

Termination Of The License Agreements And
Defendants’ Infringement Of The Patents-in-Suit

30. Because of Defendants’ breaches, Philips notified Defendants on
August 6, 2008, that they were not in full compliance with their obligations under
the License Agreements. Specifically, Philips notified Defendants that they had not
remitted full payment for royalties accrued during the first quarter of 2008, and that
they had failed to make full and timely payments under the Promissory Note.

31. Defendants failed to cure their breaches within the 30 days’ period
provided by the License Agreements, and Philips terminated the License
Agreements, notifying HD Media and Hop Pham of the termination by letter dated
September 10, 2008. Exhibit 4 § 10.2; Exhibit 6 § 6.2.

32. Defendants continue, after termination of the License Agreements, to
make, offer to sell, and sell DVDs. These unlicensed DVDs infringe the Patents-in-
Suit.

33. HD Media and Hop Pham have stipulated that any unlicensed
manufacture of DVDs after termination of the License Agreements constitutes
infringement of the Patents-in-Suit. Exhibit 5 § 14. HD Media and Hop Pham have

also “stipulate[d] to the entry of a temporary restraining order and/or a preliminary

-6-
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injunction” if Philips presents evidence to a court that HD Media made DVDs or
CDs after termination of the License Agreements. Exhibit 5 § 14; Exhibit 7 § 13.
34. Philips now seeks damages to compensate for harm suffered as a direct
result of Defendants’ infringement and breach, and injunctive relief to prevent
Defendants from inflicting further harm on Philips by, among other things,
manufacturing and selling unlicensed DVDs that infringe the Patents-in-Suit.
CLAIMS FOR RELIEF
First Claim for Relief: Infringement of the *512 Patent
Against All Defendants

35. Philips re-alleges and incorporates by reference paragraphs 1 through
34 hereof as if set forth herein in full.

36. Defendants, in violation of 35 U.S.C. § 271, have been and currently
are infringing, contributorily infringing or inducing others to infringe one or more
claims of the *512 Patent, either literally or under the doctrine of equivalents, by
without license or authority making, using, offering to sell, selling or importing into
the United States—within this district and elsewhere—DVDs that infringe upon the
’512 Patent.

37. Defendants’ acts of infringement include the following:

(a)  Defendants have been and currently are without license or authority
making, using, offering to sell, selling or importing into the United States—within
this District and elsewhere—DVDs that infringe the 512 Patent.

(b)  The Phams have knowingly and willfully aided and abetted or actively
induced HD Media, Inc. to without license or authority make, use, offer to sell, sell
or import into the United States—within this District and elsewhere—DVDs that
infringe upon the ’512 Patent;

(c)  The Phams have knowingly and willfully aided and abetted or actively
induced HD Media to infringe or induce others to infringe one or more claims of

the ’512 Patent, either literally or under the doctrine of equivalents, by without
-7-
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license or authority making, using, oftering to sell, selling, or importing into the
United States—within this District and elsewhere—DVDs that infringe upon the
’512 Patent.

(d)  The Phams have specifically and willfully directed family members as
well as other officers, agents, distributors, customers or employees of themselves or
HD Media to infringe one or more claims of the 512 Patent, either literally or
under the doctrine of equivalents, by without license or authority making, using,
offering to sell, selling, or importing into the United States—within this District and
elsewhere—DVDs that infringe upon the 512 Patent.

38. Each Defendant had actual knowledge of the *512 Patent. Moreover,
Hop Pham and HD Media have stipulated that the *512 Patent is valid and infringed
by the unlicensed manufacture of DVDs. Defendants have no reasonable basis for
a good faith conclusion: (1) that their conduct described above avoided
infringement of the *512 Patent; or (2) that the ’512 Patent was invalid.

Defendants’ conduct, therefore, constitutes willful infringement.

39. Philips has suffered damage and irreparable harm as a result of
Defendants’ infringement of the *512 Patent, and will continue to suffer damage
and irreparable harm from Defendants’ continuing infringement until Defendants
are enjoined therefrom by the Court.

Second Claim for Relief: Infringement of the 641 Patent
Against All Defendants

40. Philips re-alleges and incorporates by reference paragraphs 1 through
39 hereof as if set forth herein in full.

41. Defendants, in violation of 35 U.S.C. § 271, have been and currently
are infringing, contributorily infringing or inducing others to infringe one or more
claims of the *641 Patent, either literally or under the doctrine of equivalents, by

without license or authority making, using, offering to sell, selling or importing into

-8-
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the United States—within this district and elsewhere—DVDs that infringe upon the
’512 Patent.

42.  Defendants’ acts of infringement include the following:

(a)  Defendants have been and currently are without license or authority
making, using, offering to sell, selling or importing into the United States—within
this District and elsewhere—DVDs that infringe the *641 Patent.

(b)  The Phams have knowingly and willfully aided and abetted or actively
induced HD Media to without license or authority make, use, offer to sell, sell or
import into the United States—within this District and elsewhere—DVDs that
infringe upon the ’641 Patent;

(c)  The Phams have knowingly and willfully aided and abetted or actively
induced HD Media to infringe or induce others to infringe one or more claims of
the *641 Patent, either literally or under the doctrine of equivalents, by without
license or authority making, using, offering to sell, selling, or importing into the
United States—within this District and elsewhere—DVDs that infringe upon the
641 Patent.

(d)  The Phams have specifically and willfully directed family members as
well as other officers, agents, distributors, customers or employees of themselves or
HD Media to infringe one or more claims of the *641 Patent, either literally or
under the doctrine of equivalents, by without license or authority making, using,
offering to sell, selling, or importing into the United States—within this District and
elsewhere—DVDs that infringe upon the *641 Patent.

43. Each Defendant had actual knowledge of the *641 Patent. Moreover,
Hop Pham and HD Media have stipulated that the *641 Patent is valid and infringed
by the unlicensed manufacture of DVDs. Defendants have no reasonable basis for
a good faith conclusion: (1) that its conduct described above avoided infringement
of the *641 Patent; or (2) that the 641 Patent was invalid. Defendants’ conduct,

therefore, constitutes willful infringement.
-9-
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44. Philips has suffered damage and irreparable harm as a result of

Defendants’ infringement of the *641 Patent, and will continue to suffer damage

and irreparable harm from Defendants’ continuing infringement until Defendants

are enjoined therefrom by the Court.

PRAYER FOR RELIEF

WHEREFORE, Philips prays for:

l.
2.

Dated: February 26, 2009 MAYER BRO

Judgment that the Patents-in-Suit are infringed by Defendants;

A preliminary and permanent injunction enjoining Defendants, their

officers, agents, servants, employees and those persons in active

concert or participation with Defendants or any of them, from

infringing, inducing the infringement of or contributorily infringing the

Patents-in-Suit;

An order awarding Philips those damages resulting from Defendants’

infringement of the Patents-in-Suit, together with interest, and a

Judgment that Defendants’ infringement was willful and that the

damages awarded Philips should be trebled, pursuant to 35 U.S.C.

§§ 283 and 284;

A judgment that this case is exceptional pursuant to 35 U.S.C. § 285;

An order awarding Philips costs and attorneys’ fees; and

Such other and further relief as this Court deems just and proper.
Respectfully submitted,

P

Edward D. Johnsor(/

Attorneys for Plaintiffs
KONINKLIJKE PHILIPS ELECTRONICS N.V.
and U.S. PHILIPS CORP.

-10-
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JURY DEMAND

Plaintiffs hereby demand a jury trial for this action.

Dated: February 26, 2009

Edward D. J ohns’(on

O 0 3 N W

Attorneys for Plaintiffs
KONINKLIJKE PHILIPS ELECTRONICS N.V.
and U.S. PHILIPS CORP.
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UNITED STATES

CENTRAL DISTRICT OF CALIFORNIA

KONINKLIJKE PHILIPS ELECTRONICS N.V. and
U.S. PHILIPS CORPORATION

PLAINTIFF(Sypm

V.
HD MEDIA., INC., HOP PHAM, EVON PHAM, and
DOES 1-1g,

DEFENDANT(S).

DISTRICT COURT
cv09-01381 JFvl (RZy

SUMMONS

TO:

DEFENDANT(S): HD Media, Inc.; Hop Pham; and Evon Pham

A lawsuit has been filed against you.

Within __ 20

days after service of this summons on you (not counting the day you received it), you
must serve on the plaintiff an answer to the attached chomplaint d

amended complaint

[J counterclaim O cross-claim or a motion under Rule 12 of the Federal Rules of C ivil Procedure. The answer

or motion must be served on the plaintiff’s attorney, Edward D. Johnson

, whose address is

MAYER BROWN LLP, Two Palo Alto Square, Suite 300, Palo Alto, CA 94306-2112

. If you fail to do so,

judgment by default will be entered against you for the
your answer or motion with the court.

FEB 26 2009
Dated:

relief demanded in the complaint. You also must file

Clerk, U.S. District Court

By:

[Use 60 days if the defendant is the United States or a United States agency. or is an officer z}rl%%zp!qvee of the United States. Allowed

60 durvs by Rule 12(a)(3)].

CV-01A (1207

SUMMONS
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Edward D. Johnson (SBN 189475}
MAYER BROWN LLP

Tel.: {6301 331-2000

Two Palo Alto Square, Suite 300
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Falo Alto, CA 94306-2112
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UNITED STATES DISTRICT COURT, CENTRAL DISTRICT OF CALIFORNIA
CIVIL COVER SHEET

V1Hi{a) IDENTICAL CASES: Has this action been previously filed ik this cotrt and dismissed, remanded or closed? ‘i,?\a‘o O Yes
I yes, Hst case numberds )

Viii{h). RELATED CASES: Have any cases been previousty filed in this court that are telatod to the present case? O No E(ch
H ves, tist case numberish 06-2354 ROK (CWx); also 05-6445. 06-8787, 05-8943, 06-2408. 06-3387 06-3588, 06-5942 06-6382. 86-6592. 06-6773. 07-4788

Civil cases are deemed related if a previously filed case and the present case:
1Check all boxes that apply} & A, Arise from the same or closely related ransactions. happenings, or events; of
&'B. Call for deiermination of the same ot substantially refated ot sinmiar guestions of law and fact: or
&C. For other reasons would entail substzntial duplication of labor if heard by different judges: or
o D. Invoive the same patent, trademark or copyrighi, and one of the factors identified above ina, bor ¢ also is present.

[X. VENUE: (When comploting the following information. use an additional sheet if necessary )

{a) List the County in this District; California County outside of this District; State if other than California; or Forcign Country, in which EACH named plaintiff resides.

1 Check here if the government. sts agencies of emplovees W a named plaintit?, I this box 15 checked, go to item (b)Y

County in this Dismet* California County outside of this District; State, if other than California; or Foreign Country

KONINKLUKE PHILIPS ELECTRONICS N.V. - The Netherlands
WS, PHILIPS CORPORATHNN -- Delaware

(by  List the County in this Distnet; California County outside of this District; State if other than California: or Foreign Country, in which EACH named defendant resides.
O Check here if the povernment, its agencies or employees is a named defendant, if this box s checked, go to item ().

Counfy in this Dhstricn™® California County outside of this Tristricn: State, if other than California; or Foreign Country

HD MEDIA, INC. is doing business in the County of Los Angeles
HOP PHAM and EVON PHAM reside in the County of Los Angeles

{¢i  List the County in this District: California County cutside of this District: State if other than California; or Foreign Country, in which EACH claim arose.
Note: {n land condemnation cases, use the location of the tract of land invelved.

County w this District:® California County outside of this District: State, if other than California; or Foreign Country

ALL CLAIMS arose in the County of Los Angeles

o

* Los Angeles, Orange, San Bernardino. ijersicjye/ﬂura, Santaﬁ;bsra, or Syiui bispo Counties
Note: In Jand condemnaiion cases, use the location gf the tract of land fplolved [/ /

Date February 26, 2009

X. SIGNATURE GF ATTORNEY (CGR PRG PER):

S
Noetice to Counsel/Parties:  The CV-71 (J5.44) Civil Cover Sheet and the igfgemation contained herein neither replace nor supplement the filing and service of pleadings
or other papers as required by law. This form. approved by the Judicial Conferifice of the United States in September 1974, is required pursuant to Local Rule 3-1 is not filed
but is used by the Clerk of the Court for the purposc of statistics. vonue and initiating the civil docket sheet. {For more detailed instructions, see separate instructions sheet.}

Kev to Statistical codes refating to Soctal Security Cases:

Nature of Suit Cade  Abbreviation Sugbstantive Statement of Cause of Action

561 HIA All claims for health insurance benefits {Medicare) under Title 18, Part A, of the Soeial Secunity Act, as amended.
Also, include claims by hospitals, skilled nursing facilitics, cte., for cenification as providers of services under the
program. (42 U.5.C. 1935FF(b}

262 BL Al claims for "Black Lung” benetits under Title 4, Pant B, of the Federal Coal Mine Heaith and Safety Act of 1965,
(30 U8.C. 923

863 WL All claims filed by insured workers for disability insurance benefits under Title 2 of the Soctal Security Act, as
amended: plus all claims fled for child’s insurance benefits based on disability. (32 US.CL305g)

863 DWW Al claims fiied for widows or widowers insurance benefits based on disabikity under Title 2 of the Sociat Security
Act, as amended. {42 U.S.C. 0%y

EYaS] S8iD All claims for supplemental sceurity income payments based upon disability filed under Title 16 of the Social Securiry
Act, as amended,

863 RSi All claims for retrement {old age) and survivors bencfits under Title 2 of the Social Sceurify Act. as amended. (42
US.Cogn
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