IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
SOUTHERN DIVISION
BASS PRO OUTDOOR WORLD, L.L.C,,
BASS PRO OUTDOORS ONLINE, L.L.C,, and
Civil Action No.
BPS CATALOG, L.P,,

Rlaintiffs,
V.

JOHN M. BAUER, and
BAUER PREMIUM FLY REELS, INC,,

Defendants.

N N N N N N N N N N N N N N

COMPLAINT FOR DECLARATORY JUDGEMENT

For its complaint againgt defendant, plantiff aleges:

1 Faintiff BASS PRO OUTDOOR WORLD, L.L.C., isalimited lidbility
corporation organized and existing under the laws of the State of Missouri and has its principd place of
business at 2500 East Kearney, Springfield, Missouri, 65898, Plaintiff BASS PRO OUTDOORS
ONLINE, L.L.C., isalimited ligbility corporation organized and existing under the laws of the State of
Missouri and hasits principa place of business at 2500 East Kearney, Springfield, Missouri, 65898,
and Plantiff BPS CATALOG, L.P., isalimited partnership organized and existing under the laws of the
State of Missouri and hasits principa place of business at 2500 East Kearney, Springfield, Missouri,

65898.
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2. Upon information and belief, Defendant JOHN M. BAUER isan individud
domiciled at 401 Corrd de Tierra Road, Sdinas, California, 93908 and BAUER PREMIUM FLY
REELS, INC., isacorporation organized and existing under the laws of the State of Cdiforniaand has
its principal place of businessat 401 Corrd de Tierra Road, Sdlinas, California, 93908.

3. Thisisan action for Declaratory Judgment under 28 U.S.C. 82201 seeking an
order of patent invaidity and noninfringement, and this Court has jurisdiction under 28 U.S.C. §1338
by reason of this action arisng under the Patent Laws of the United States, Title 35 of the United States
Code.

4, On information and belief, defendants are doing business within this judicid
digtrict and are subject to the jurisdiction of this Court. Venuein thisdigtrict is proper under 28 U.S.C.
81391(b) and (c).

5. This action arises from an actud juticiable controversy now existing between
plaintiffs and defendant resulting from the filing of a complaint by defendant JOHN M. BAUER againgt
BASS PRO SHOPS, INC. in the United States District Court for the Northern Digtrict of Cdifornia,
Civil Action No. C00-00625 JCS, dleging that defendant JOHN M. BAUER isthe inventor and
owner of the entire right, title and interest in U.S. Patent No. 5,921,492 (“the * 492 patent”) and that
BASS PRO SHOPS, INC. has infringed the * 492 patent.

6. Faintiffs BASS PRO OUTDOOR WORLD, L.L.C., BASS PRO
OUTDOORS ONLINE, L.L.C., and BPS CATALOG, L.P., are the entities who have actudly
offered for sde and /or sold fishing redls of the type dleged to infringe the ‘492 patent in the action
defendant JOHN M. BAUER filed againgt BASS PRO SHOPS, INC. in the Northern Digtrict of

Cdifornia
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7. Faintiffs deny that the offer for sdle and/or sdle of the fishing redls entitled
“White River Consarvationist Large Arbor FHy Redls’, modd numbers LA2, LA3 and LA4, condtitutes
infringement of the ‘492 patent.

8. Paintiffs further believe that investigation and discovery procedures will reved,
and Plantiffs aver, that said Letters Patent isinvalid, unenforcesble, and void for one or more of the
following reasons

a The dleged invention of said Letters Patent does not congtitute a new
and useful process, machine, manufacture, or compostion of matter; or anew and useful improvement
therein (35 U.S.C. § 101);

b. The dleged invention claimed in said L etters Patent was known or used
by othersin the United States, or patented and described in a printed publication, in the United States
or aforeign country, before the aleged invention thereof by the applicant for said patent (35 U.S.C. 8§
102(a));

C. The dleged invention claimed in said L etters Patent was patented or
described in a printed publication in the United States or aforeign country, or in public use or on salein
the United States more than one year prior to the dates of the gpplication for the patent in the United
States (35 U.S.C. § 102(b));

d. The patentee in said L etters Patent abandoned the invention (35 U.S.C.
8102(c));

e The dleged invention in said Letters Patent was first patented or caused
to be patented, or was the subject of an inventor’ s certificate, by the applicant or his lega

representatives or assigns in aforeign country prior to the dates that the gpplication in the United States,
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on an gpplication for patent or inventor’ s certificate filed more than twelve (12) months before the filing
dates of the application in the United States (35 U.S.C. § 102(d));

f. Thedleged invention in said Letters Patent was described in a patent
granted on an gpplication for patent by another filed in the United States before the aleged invention
thereof by the named patentee in said L etters Patent, or on an internationa application by another who
has fulfilled the requirements of paragraphs (1), (2), and (4) of 35 U.S.C. 8§ 371(c) before the invention
thereof by the named patentee in said Letters Patent (35 U.S.C. § 102(e));

s} The gpplicant in said Letters Patent did not himself invent the subject
matter of said patent (35 U.S.C. § 102(f));

h. Before the applicant’ s dleged invention of said Letters Patent, the
invention was made in the United States by another who had not abandoned, suppressed, or conceded
the invention (35 U.S.C. § 102(g));

I. The specification of said Letters Patent fails to describe the aleged
invention in a manner to enable a person skilled in the art to make and use the invention (35 U.S.C. 8
112);

B The said Letters Patent fails to set forth the best mode contemplated by
the inventor in carrying out his dleged invention (35 U.S.C. § 112); and

K. The clams of said Letters Patent do not particularly point and digtinctly
clam the subject matter which the applicant regards as its purported invention (35 U.S.C. § 112).

l. If, and to the extent that the dleged invention of said Letters Patent is
not identicaly disclosed or described as set forth in 35 U.S.C. § 102, the differences between the

subject matter of said Letters Patent and the prior art are such that the subject matter as awhole would
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have been obvious at the time the adleged invention was made to a person having ordinary ill in the art
to which said subject matter pertains (35 U.S.C. § 103).

m. If any of the claims of the Letters Patent can be construed as vaid over
the prior art, such claim or clams cannot cover or read upon any machine, article, or apparatus made,
used or sold by the Plaintiffs.

n If any of the claims of said L etters Patent can be construed to cover
any machine, article, or gpparatus made, used or sold by the Plaintiffs, then said Letters Patent claims
the purported invention in terms broader than any invention disclosed thereby.

0. By claming for said L etters Patent, a broadened congtruction with the
intent and for the purpose of causing the claims of said Letters Patent to read upon any apparatus
made, used, or sold by Plaintiffs, Defendant JOHN M. BAUER has rendered the claims of said Letters
Petent readable on the prior art and therefore invalid.

p. During the prosecution of the gpplication resulting in said L etters Patent,
Defendant JOHN M. BAUER limited and confined the clamsin such amatter thet Defendant is not
entitled and is estopped to have the clams of said Letters Patent now construed sufficiently broadly to
cover any gpparatus, device, product, or method manufactured or sold by Plaintiffs and complained of
as infringements by Defendants.

Q. By reason of the proceedings in the Patent Office during the
prosecution of the gpplication which resulted in said Letters Patent, as shown by the file wrapper
thereof, Defendant JOHN M. BAUER congtructively abandoned the congtruction of the clamsin sad
L etters Patent that would cause said patent to cover or include any gpparatus or device manufactured,

used, or old, by the Plaintiffs.
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r. By reason of the proceedings in the Patent Office during the
prosecution of the application which resulted in said Letters Patent, as shown by the file wrapper
thereof, Plaintiffs have obtained intervening rights which prevent Defendants from enforcing said patent
agang Plaintiffs.

WHEREFORE, plaintiffs pray:

1. That this Court grant and enter ajudgment declaring U.S. Patent No.
5,921,492 and dl claims thereof to be invalid and unenforcesble;

2. That this Court grant and enter a judgment declaring that U.S. Patent No.
5,921,492 is not infringed by plaintiffs sde of or offer to sdl sad fishing reds;

3. That this Court grant and enter ajudgment declaring that plaintiffs have the right
to make, use and sl fishing reds without hindrance from defendants, and thet plaintiffs customers have
the sameright;

4, That it be adjudged that this action is an exceptiond cases within the meaning of
35 U.S.C. § 285 in accordance with which the plaintiffs are entitled to reasonable attorneys' fees.

5. That the cogts of this action be assessed againgt defendants and that plaintiffs be
awarded their reasonable attorneys feesincurred in prosecuting this action; and

6. That plaintiffs be granted such other and further relief as the Court deems just

and proper.
SHOOK, HARDY & BACON L.L.P.
By___ gWilliam B. Kircher
William B. Kircher Mo. Bar No. 18,743
Clinton G. Newton Mo. Bar No. 46,054
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One Kansas City Place

1200 Main Street

Kansas City, MO 64105-2118

Tel: (816) 474-6550 / Fax: (816) 421-5547

CharlesR. Green

GREENE & CURTISL.L.P.

1340 East Woodhurst

Springfield, MO 65804

Tel: (417) 883-7678 / Fax: (417) 883-4317

ATTORNEY S FOR BASS PRO
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