IN THE UNITED STATESDISTRICT COURT FOR
THE WESTERN DISTRICT OF MISSOURI
WESTERN DIVISION

NATUROPATHIC LABORATORIES
INTERNATIONAL, INC.,
aNew York corporation,

Plaintiff,

2
Case No.: 02-0604-CV-W-4
DERMAL RESEARCH LABORATORIES,
INC., aMissouri corporation,

Serve Registered Agent at:
Karen K. Brown

5501 NW Fox Hill Rd.
Parkville, Missouri 64152

N N N N N N N N N N N N N N N N N

Defendant.

COMPLAINT

Aaintiff, NATUROPATHIC LABORATORIES INTERNATIONAL, INC.
(“Naturopathic”), inits Complaint againgt defendant, Derma Research Laboratories, Inc. (“Derma
Research”), dleges by and through its undersigned attorneys as follows:

Natur e of the Action

1. Thisisan action for a declaratory judgment of non-infringement and invaidity of
aUnited States patent assigned, on its face, to Derma Research.

The Parties
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2. Paintiff Naturopathic Laboratories, Inc. is a corporation organized under the
laws of the State of New Y ork and hasiits principa place of business at 1 Linden Place, Great Neck,
NY 11021.

3. Defendant Derma Research Laboratories, Inc., (*Derma Research”), isa
corporation organized under the laws of the State of Missouri and has a place of business at 5501 NW
Fox Hill Rd., Parkville, Missouri 64152.

Juridiction And Venue

4, This action arises under the patent laws of the United States, 35 U.S.C. 8 1, et
seg., and is pursuant to the Federal Declaratory Judgment Act, 28 U.S.C. 88 2201 and 2202.

5. The jurisdiction of this Court is conferred by 28 U.S.C. § 1338 and 28 U.S.C.
§ 1331

6. Venuein thisdigtrict is proper under 28 U.S.C. 88 1391(b) and 1391(c).

DECLARATORY JUDGMENT OF NON-INFRINGEMENT AND INVALIDITY

The Patentsin Suit

7. U.S. Patent No. 5,888,984 (to be referred to as the * 984 Patent), entitled
“Pharmaceutical Composition Of Complex Carbohydrates and Essential Oils and
Methods of Using the Same,” was issued on March 30, 1999, to Dermal Research, as
assignee of the alleged inventors. A copy of this patent, along with a copy of alater-
issued Certificate of Correction is annexed hereto as Exhibit A.

8. On information and belief, Derma Research is the owner of dl right, title, and

interest in the 984 Patent.
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Allegations Common to All Counts

9. Naturopathic has offered for sale and has sold, since at least 1999, an dl-
natural arthritis pain relief formulation known as Joint-Ritis, that Derma Research has
aleged infringes the * 984 Peatent.

10. On September 10, 2001, over two years after Naturopathic began sdlling Joint-
Ritis on the open market, Dermal Research’s Chief Executive Officer, Dr. Carol A. Cooper (“Dr.
Cooper”), sent aletter to Naturopathic that identified Joint- Ritis as posshbly fdling within Dermd
Research’s “intellectud property coverage’, including “an issued patent and numerous patent pending
goplicationsin [the] fied,” though no specific patent was mentioned. The letter dso mentioned possible
discussion of “licensing opportunities’. A copy of thisletter is annexed hereto as Exhibit B.

11. In October 2001, Naturopathic President Mr. Scott Popofsky (“Mr.
Popofsky”) replied to the September 10, 2001 letter in a telephone conversation with Dr. Cooper
indicating that Naturopathic did not believe that Joint-Ritis infringed Derma Research’s intellectud
property in any way.

12. During the October 2001 phone conversation, Dr. Cooper asserted the pogtion
that Derma Research’sintdllectua property covered chondroitin sulfate-containing topicd arthritispain
relief formulations, and proposed that Naturopathic help develop and digtribute products produced by
Derma Research, a sample of which would be sent to Naturopathic. Mr. Popofsky indicated a
willingness to consder such an arrangement, but stated that it would be difficult to consummate such a
dedl with the threet of infringement made by Derma Research remaining unresolved.

13.  After the October telephone conversation, Dermal Research sent asample of a

prospective product to Mr. Popofsky.

KCO01#587778.2 3

Case 4:02-cv-00604-GAF Document 1 Filed 06/21/02 Page 3 of 8



14. In November 2001, another telephone conversation took place between Dr.
Cooper and Mr. Popofsky. Dr. Cooper indicated a bdlief that Joint-Ritis infringed the * 984 Petent
because it contained chondroitin sulfate and an essentid oil.

15. On April 15, 2002, after anumber of months of slence, Dr. Cooper wrote a
letter to Mr. Popofsky that referred to Dermal Research’s “issued US patent, number 5,888,984,
covering topica use [of chondroitin sulfate] and [itg] internationa filing WO 00/44367 (dso referred to
as EP 1165097)” and again requested discussion of “mutud interest and licensing opportunities.” A
copy of thisletter is annexed hereto as Exhibit C.

16. On or about May 10, 2002, Mr. Popofsky called Dr. Cooper. During the
telephone conversation, Mr. Popofsky indicated frugtration at the unresolved alegations of infringement
by Derma Research, and informed Dr. Cooper that Joint-Ritis did not infringe the * 984 Patent. Dr.
Cooper dtated that to resolve the situation, Naturopathic could receive alicense from Derma Research
cogting $1 million

17. During the early part of June 2002, Mr. Popofsky called Dr. Cooper on
numerous occasons, leaving severd messages asking her to cdl him regarding the clams of
infringement, and dso sent an e-mall to Derma Research requesting a return telephone call.

18. On June 14, 2002, Dr. Cooper returned Mr. Popofsky’s calls. During that
conversation, Mr. Popofsky continued to deny infringement. However, Dr. Cooper increased her
demands for alicense, seeking $1.5 million up-front, plus $500,000 per year, and an unspecified
percentage of the proceeds of any sdle by Naturopathic. Dr. Cooper’ s escaating demands made it
clear to Mr. Popofsky that Naturopathic's sales of Joint- Ritis were being threatened by Derma

Research’ s assartions of the 984 Patent.

KCO01#587778.2 4

Case 4:02-cv-00604-GAF Document 1 Filed 06/21/02 Page 4 of 8



COUNT | —DECLARATION OF INVALIDITY

19. Naturapathic incorporates by reference each and every alegation set forth in
paragraphs 1 through 18 asif fully set forth and restated herein.

20.  All of thedamsof the’984 Patent areinvalid for at least one or more of the
following reasons

@ the aleged inventors of the 984 Patent did not make any invention or
discovery, either nove, origind, or otherwise, within the meaning of United States Code,

Title 35;

(b) on information and belief, the dleged invention of the’ 984 Patent was
made by another in this country before the patentee’ s dleged invention, and such other person
had not abandoned, suppressed, or concealed it;

(© in light of the prior art a the time the aleged invention was made, the
subject matter as claimed in the * 984 Patent would have been obvious to one skilled in the art to
which the dleged invention relates and does not condtitute a patentable invention;

(d) more than one year prior to thefiling of the origina application which
matured into the * 984 Patent, the aleged invention was described in printed publicationsin this
country, and/or was in public use and on sdein this country;

(e the patent does not contain awritten description of the aleged invention
in such full, clear, concise and exact terms to enable one skilled in the art to which it is directed
to make and useit.

WHEREFORE, Naturopathic prays for judgment against Defendant Dermal Research
Industries, Inc. declaring the claims of the ‘984 Patent are invalid; awarding Naturopathic its costs and
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reasonable attorney fees incurred by Naturopathic herein; awarding Naturopathic its damages resulting
from Derma Research’s efforts to assert the * 984 patent against Naturopathic and/or any of its
customers; and, for such other and further relief as the Court may deem appropriate.

COUNT |1 —DECLARATION OF NON-INFRINGEMENT

21. Naturapathic incorporates by reference each and every alegation set forth in
paragraphs 1 through 20 asif fully set forth and restated herein.

21. Naturopathic' s manufacture, sdes, and didtribution of Joint-Ritis does not
infringe any daims of the ‘984 Patent.

22. By reason of the proceedingsin the U.S. Patent and Trademark Office during
the prosecution of the application that matured into the ' 984 Patent, and in particular, the applicants
and/or their representative(s) and/or agents remarks, representations, concessions, amendments and/or
admissions during those proceedings, Derma Researchis precluded and estopped from asserting that
Naturopathic has infringed upon any of the dams of the’984 Patent.

23. By reason of the proceedingsin the U.S. Patent and Trademark Office during
the prosecution of the ‘984 Patent, and in particular, the applicants and/or their representative(s) and/or
agents remarks, representations, concessions, amendments and/or admissions during those proceedings,
Dermal Researchis precluded and estopped from asserting adam congtruction that would cause the
‘984 Patent to cover or include Joint-Ritis.

WHEREFORE, Naturopathic prays for judgment against Defendant Dermal Research
Industries, Inc. declaring that Derma Research iswithout right or authority to thresten or to maintain suit
againd Plantiff, its subsdiaries, affiliates, divisons, agents or its customers for dleged infringement of the
‘984 Patent; declaring that the * 984 Patent is not infringed by Plaintiff’ s making, sdling, offering for sde
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or use of Joint-Ritis; awarding Naturopathic its costs and reasonable attorney feesincurred by
Naturopathic herein; awarding Naturopathic its damages resulting from Derma Research’s efforts to
assert the * 984 patent againgt Naturopathic and/or any of its cusomers, and awarding Naturopathic

such other and further relief as the Court may deem appropriate.
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DEMAND FOR JURY TRIAL

Faintiff hereby demands atrid by jury on dl issuesin this métter.
Respectfully submitted,

BRYAN CAVE LLP

By. /9 Jeremiah J. Morgan

Jeremiah J. Morgan MO #50387
3500 One Kansas City Place
1200 Main Street

Kansas City, Missouri 64105-2100
Telephone: (816) 374-3200
Facsmile: (816) 374-3300

and

N. Whitney Wilson DC #450087
700 Thirteenth Street, N.W.
Washington, D.C. 20005-3960
Telephone: (202) 508-6000
Facamile (202) 508-6200

ATTORNEY S FOR NATUROPATHIC
LABORATORIES INTERNATIONAL, INC.
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