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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
TYLER DIVISION

MYMAIL, LTD.,
Plaintiff, CIVIL ACTION

6:04-CV-189
VSs.

AMERICA ONLINE, INC,, et al. JURY TRIAL REQUESTED

wn W W W W W W W W W

Defendants.

MYMAIL’S THIRD AMENDED COMPLAINT

Pursuant Rule 15 of the Federal Rules of Civil Procedure and the Court’s May 26, 2005
Docket Control Order, Plaintiff MyMail, Ltd. (“MyMail”) files this Third Amended Complaint
for infringement of U.S. Patent No. 6,571,290 (the “’290 patent”) under 35 U.S.C. § 271. A
copy of the 290 patent is attached as Exhibit “A.”

PARTIES

1. Plaintiff MyMail is a limited partnership organized under the laws of the State of
Texas. MyMail maintains its principal place of business at 3300 Montecito, Denton, Texas,
76205.

2. Upon information and belief, Defendant America Online, Inc. (“AOL”) is, and at
all relevant times mentioned herein was, a corporation organized and existing under the laws of
the State of Delaware. AOL offers for sale, sells, advertises, and provides network services,
including remote network access, to consumers in the United States and, more particularly, in the
Eastern District of Texas, under one or more brand names, including but not limited to “AOL”.

In conjunction with this offering for sale, selling, advertising, and providing such network
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services, AOL ships, distributes, and makes available online, software products that allow users
to remotely access and use the network services.

3. Upon information and belief, Defendant NetZero, Inc. (*“NetZero™) is, and at all
relevant times mentioned herein was, a corporation organized and existing under the laws of the
State of Delaware. NetZero offers for sale, sells, advertises, and provides network services,
including remote network access, to consumers in the United States and, more particularly, in the
Eastern District of Texas, under one or more brand names, including but not limited to
“NetZero”. In conjunction with this offering for sale, selling, advertising, and providing such
network services, NetZero ships, distributes, and makes available online, software products that
allow users to remotely access and use the network services.

4, Upon information and belief, Defendant Juno Online Services, Inc. (*Juno”) is,
and at all relevant times mentioned herein was, a corporation organized and existing under the
laws of the State of Delaware. Juno offers for sale, sells, advertises, and provides network
services, including remote network access, to consumers in the United States and, more
particularly, in the Eastern District of Texas, under one or more brand names, including but not
limited to “Juno”. In conjunction with this offering for sale, selling, advertising, and providing
such network services, Juno ships, distributes, and makes available online, software products that
allow users to remotely access and use the network services.

5. Upon information and belief, Defendant NetBrands, Inc. (“NetBrands”) is, and at
all relevant times mentioned herein was, a corporation organized and existing under the laws of
the State of California. NetBrands offers for sale, sells, advertises, and provides network
services, including remote network access, to consumers in the United States and, more

particularly, in the Eastern District of Texas, under one or more brand names, including but not
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limited to “Bluelight”. In conjunction with this offering for sale, selling, advertising, and
providing such network services, NetBrands ships, distributes, and makes available online,
software products that allow users to remotely access and use the network services.

6. Upon information and belief, Defendant Earthlink, Inc. (“Earthlink™) is, and at all
relevant times mentioned herein was, a corporation organized and existing under the laws of the
State of Delaware. Earthlink offers for sale, sells, advertises, and provides network services,
including remote network access, to consumers in the United States and, more particularly, in the
Eastern District of Texas, under one or more brand names, including but not limited to
“Earthlink”. In conjunction with this offering for sale, selling, advertising, and providing such
network services, Earthlink ships, distributes, and makes available online, software products that
allow users to remotely access and use the network services.

7. Upon information and belief, Defendant Prodigy Communications Corporation
(“Prodigy”) is, and at all relevant times mentioned herein was, a corporation organized and
existing under the laws of the State of Delaware. Prodigy offers for sale, sells, advertises, and
provides network services, including remote network access, to consumers in the United States
and, more particularly, in the Eastern District of Texas, under one or more brand names,
including but not limited to “SBC Yahoo!”. In conjunction with this offering for sale, selling,
advertising, and providing such network services, Prodigy ships, distributes, and makes available
online, software products that allow users to remotely access and use the network services.

8. Upon information and belief, Defendant Southwestern Bell Internet Services, Inc.
(“SBIS™) is, and at all relevant times mentioned herein was, a corporation organized and existing
under the laws of the State of Delaware. SBIS offers for sale, sells, advertises, and provides

network services, including remote network access, to consumers in the United States and, more
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particularly, in the Eastern District of Texas, under one or more brand names, including but not
limited to “SBC Yahoo!”. In conjunction with this offering for sale, selling, advertising, and
providing such network services, SBIS ships, distributes, and makes available online, software
products that allow users to remotely access and use the network services.

9. Upon information and belief, Defendant SBC Internet Services, Inc. (“SBC”) is,
and at all relevant times mentioned herein was, a corporation organized and existing under the
laws of the State of California. SBC offers for sale, sells, advertises, and provides network
services, including remote network access, to consumers in the United States and, more
particularly, in the Eastern District of Texas, under one or more brand names, including but not
limited to “SBC Yahoo!”. In conjunction with this offering for sale, selling, advertising, and
providing such network services, SBC ships, distributes, and makes available online, software
products that allow users to remotely access and use the network services.

JURISDICTION AND VENUE

10.  This is an action for patent infringement arising under the patent laws of the
United States, Title 35, United States Code. This Court has exclusive subject matter jurisdiction
over this case for patent infringement under 28 U.S.C. §1338(a).

11.  This Court has personal jurisdiction over each Defendant. Each Defendant has
conducted and does conduct business within the State of Texas. Each Defendant, directly or
through intermediaries, offers for sale, sells, advertises, and provides network services, including
remote network access, in the United States, the State of Texas, and the Eastern District of
Texas. In conjunction with this offering for sale, selling, advertising, and providing such
network services, each Defendant, either directly or through intermediaries (including

distributors, retailers, and others), ships, distributes, and makes available online, software
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products that allow users to remotely access and use the network services. Defendants have
voluntarily sold infringing services and distributed infringing products in this District, either
directly to customers in this District or through intermediaries with the expectation that the
services and products will be sold and distributed to customers in this District. These infringing
services and products have been and continue to be purchased and used by consumers in the
Eastern District of Texas. Each Defendant has committed acts of infringement within the State
of Texas and, more particularly, within the Eastern District of Texas. Venue is proper in the
Eastern District of Texas under 28 U.S.C. 88 1391 and 1400(b).

COUNT 1

PATENT INFRINGEMENT

12. Plaintiff refers to and incorporates herein the allegations of Paragraphs 1-12
above.

13. United States Patent No. 6,571,290 (the “’290 patent”), entitled “Method and
Apparatus for Providing Fungible Intercourse Over a Network,” was duly and legally issued by
the United States Patent and Trademark Office on May 27, 2003, after full and fair examination.
The *290 patent relates to, among other things, simplifying the process of accessing a network by
a computer user. Plaintiff is the assignee of all rights, title, and interest in and to the 290 patent
and possesses all rights of recovery under the *290 patent.

14, Each Defendant is infringing the ’290 patent under 35 U.S.C. 8§ 271 by
performing, without authority, one or more of the following acts: (a) making, using, offering to
sell, and selling within the United States products and services that practice the inventions of the
290 patent; (b) importing into the United States the inventions of the ’290 patent; (c)
contributing to the infringement of the ‘290 patent by others in the United States; and/or (d)

inducing others to infringe the *290 patent within the United States.
5
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15. Plaintiff has at all times complied with 35 U.S.C. § 287.
16. Upon information and belief, each Defendants’ infringement has been willful
after receipt of notice of the ‘290 patent.

PRAYER FOR RELIEF

Plaintiff prays for the following relief:

A. A judgment that each Defendant has directly infringed the ’290 patent,
contributorily infringed the *290 patent, and/or induced infringement of the *290 patent;

B. An injunction preventing each Defendant and its officers, directors, agents,
servants, employees, attorneys, licensees, successors, and assigns, and those in active concert or
participation with any of them, from directly infringing, contributorily infringing, and inducing
the infringement of the *290 patent;

C. A judgment and order requiring each Defendant to pay Plaintiff damages under 35
U.S.C. 8§ 284, including supplemental damages for any continuing post-verdict infringement up
until entry of the final judgment, with an accounting, as needed, and treble damages for willful
infringement as provided by 35 U.S.C. § 284;

D. A judgment and order requiring each Defendant to pay Plaintiff pre-judgment and
post-judgment interest on the damages awarded,;

E. A judgment and order requiring each Defendant to pay Plaintiff the costs of this
action (including all disbursements) and attorneys fees as provided by 35 U.S.C. § 285;

F. Such other and further relief as the Court deems just and equitable.

DEMAND FOR JURY TRIAL

Plaintiff hereby demands that all issues be determined by jury.

Dallas 200968v2



Case 6:04-cv-00189-LED Document 218 Filed 07/26/05 Page 7 of 10

DATED: July 26, 2005
Respectfully submitted,

McKOOL SMITH, P.C.

/s/ Douglas A Cawley (w/p C. Miller)

Douglas A. Cawley

Attorney In Charge

Texas State Bar No. 04035500
300 Crescent Court, Suite 1500
Dallas, Texas 75201
dcawley@mckoolsmith.com
Telephone: (214) 978-4000
Telecopier: (214) 978-4044

Mike McKool, Jr.

Texas State Bar No. 13732100
mmckool@mckoolsmith.com
Samuel F. Baxter

Texas State Bar No. 01938000
sbaxter@mckoolsmith.com
Theodore Stevenson Il

Texas State Bar No. 19196650
tstevenson@mckoolsmith.com
David Sochia

Texas State Bar No. 00797470
dsochia@mckoolsmith.com
Christopher T. Bovenkamp
Texas State Bar No. 24006877
chbovenkamp@mckoolsmith.com
Charles W. Miller

Texas State Bar No. 24007677
cmiller@mckoolsmith.com
300 Crescent Court, Suite 1500
Dallas, Texas 75201
Telephone: (214) 978-4000
Telecopier: (214) 978-4044

ATTORNEYS FOR PLAINTIFF
MYMAIL,LTD.
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CERTIFICATE OF SERVICE

A true and correct copy of the above and foregoing document was served on the
following counsel via the Court’s ECF system or by U.S. Mail on this 26" day of July 2005:

/s/ Charles W. Miller
Charles W. Miller

ATTORNEYS FOR AMERICA ONLINE, INC.
Ruffin B. Cordell, Esq.

Lauren A. Degnan, Esq.

Andrew R. Kopsidas

Rama Elluru

Fish & Richardson P.C.

1425 K Street, NW

Washington, DC 20005
202-783-5070; 202-783-2331 (fax)
cordell@fr.com

degnan@fr.com
akopsidas@fr.com

elluru@fr.com

Jack Wesley Hill, Esq.

Otis Carroll, Esq.

Ireland, Carroll & Kelley, P.C.
6101 South Broadway Avenue, Suite 500 Via ECF
Tyler, TX 75703

903-561-1600; 903-581-1071 (fax)
fedserv@icklaw.com

Mr. Michael E. Jones

E. Glenn Thames, Jr.

Potter Minton, A Professional
Corporation

110 N. College, Suite 500

Tyler, TX 75702

903-597-8311

903-593-0846

mikejones@potterminton.com
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ATTORNEYS FOR EARTHLINK, INC.
L. Norwood Jameson, Esq.

Claus D. Melarti, Esqg.

Mark C. Comtois, Esq.

Matthew C. Gaudet

Duane Morris LLP

1180 West Peachtree Street, Suite 700
Atlanta, GA 30309

404-253-6915; 404-253-6901 (fax)
wjameson@duanemorris.com
cmelarti@duanemorris.com
mcomtois@duanemorris.com

Tom Henson, Esq.

Deron Dacus, Esq.

Ramey Flock

100 E. Ferguson, Suite 500

Tyler, TX 75702

903-597-3301; 903-597-2413 (fax)
thenson@rameyflock.com
ddacus@ramyflock.com

Via ECF

ATTORNEYS FOR NET ZERO, INC., JUNO ONLINE

SERVICES, INC., and NETBRANDS, INC.
William J. Robinson, Esq.
Stephen M. Lobbin, Esq.
Ronald Coslick
Foley & Lardner
2029 Century Park East, 35th Floor
Los Angeles, CA 90067
310-277-2223; 310-557-8475 (fax)
wrobinson@foley.com
slobbin@foley.com
rcoslick@foley.com

Thomas J. Williams, Esq.

Haynes and Boone, LLP

201 Main Street, Suite 2200

Fort Worth, TX 76102
817-347-6600; 817-347-6650 (fax)
williamt@haynesboone.com

Via ECF
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John R. Emerson, Esq.

Haynes and Boone, LLP

901 Main Street, Suite 3100
Dallas, TX 75202

214-651-5000; 214-651-5940 (fax)
russ.emerson@haynesboone.com

ATTORNEYS FOR SOUTHWESTERN BELL INTERNET
SERVICES, INC., PRODIGY COMMUNICATIONS CORP.,
AND SBC INTERNET SERVICES, INC.

Thomas J. Williams, Esq.

John R. Emerson, Esq.

Donald C. Templin

Haynes and Boone, LLP

901 Main Street, Suite 3100

Dallas, TX 75202

214-651-5000; 214-651-5940 (fax)

williamt@haynesboone.com

russ.emerson@haynesboone.com Via ECF
don.templin@haynesboone.com

Timothy G. Newman, Esq.

Tony Sheldon, Esq.

Frank C. Nicholas

Cardinal Law Group

1603 Orrington Avenue, Suite 2000
Evanston, IL 60201

847-905-7111; 847-905-7113 (fax)
tim@cardinallawgroup.com
tony@cardlinallawgroup.com
fcn@cardinallawgroup.com
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