
Case 1:11-cv-07211-PGG   Document 1    Filed 10/13/11   Page 1 of 15



-2-

3.
O

n inform
ation and belief, defendant B

radshaw
 is a corporation organized 

and existing under the law
s of the State of D

elaw
are w

ith its principal place of business at 9409 

B
uffalo A

venue, R
ancho C

ucam
onga, C

alifornia 91730-6012. 

JU
R

ISD
IC

T
IO

N
 A

N
D

 V
E

N
U

E

4.
This C

ourt has jurisdiction over the subject m
atter of this action pursuant to 

28 U
.S.C

. §§ 1331, 1338, and 1367. 

5.
This C

ourt has personal jurisdiction over defendant because defendant 

continuously and system
atically conducts business w

ithin the State of N
ew

 Y
ork. 

6.
V

enue is proper in this judicial district pursuant to 28 U
.S.C

. §§ 1391(b), 

(c), (d), and 1400(b), because on inform
ation and belief, defendant resides and/or has engaged in 

the com
plained-of acts of patent infringem

ent in this judicial district. 

FA
C

T
U

A
L

 B
A

C
K

G
R

O
U

N
D

H
utzler’s Patents

7.
H

utzler, a m
anufacturer and distributor of housew

ares, has been fam
ily 

ow
ned and operated since 1938.  In the 1980s, H

utzler began m
anufacturing unique baking 

gadgets.

8.
O

ver the past decade, the housew
ares industry has seen a m

ajor shift in 

structure.  There has been trem
endous consolidation am

ong retailers and m
any of the sm

aller 

players have gone out of business.  M
any of H

utzler’s custom
ers have also becom

e its 

“com
petitors” in the direct im

portation of products.  W
hile H

utzler w
as one of the first in the 

industry to secure the sourcing of products overseas, today m
any of H

utzler’s custom
ers have the 

sam
e ability due to globalization.  This has caused H

utzler to take strategic steps and m
ake 

targeted investm
ents to m

ove up the innovation ladder in order to com
pete.  In particular, H

utzler 

has had to develop new
 and unique products itself (or innovate in the use of packaging), instead of 
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relying on its m
anufacturing partners or selling “knock-off” products, as m

any im
porters now

 do.  

H
utzler now

 focuses on designing products that are unique in features and/or design, and it has 

taken steps to protect these innovations through the use of utility and design patents.  N
early all of 

the com
pany’s revenue grow

th com
es from

 new
 products. 

9.
In 2005, H

utzler introduced a line of products used for storing and 

preserving various types of produce.  This line of plastic products, som
e of w

hich resem
ble the 

types of produce they are designed to store and keep fresh, is called the “Food Saver Line.”  Tw
o 

products in the Food Saver Line – the “O
nion Saver” and the “G

arlic Saver” – are covered by U
.S. 

patents ow
ned by H

utzler. 

10.
H

utzler’s Food Saver Line has quickly becom
e the com

pany’s m
ost popular 

product line.  Sales of products in the Food Saver Line represent approxim
ately 63 percent of 

H
utzler’s sales and, specifically, sales of the O

nion Saver and the G
arlic Saver account for 27 

percent of the com
pany’s sales.   

T
he O

nion Saver Patent

11.
O

n M
ay 4, 2006, H

utzler filed a patent application w
ith the U

nited States 

Patent and Tradem
ark O

ffice (the “PTO
”) in connection w

ith a claim
 for the “ornam

ental design 

for an onion container.”  O
n M

arch 13, 2007, the PTO
 duly and legally issued U

.S. Patent N
o. 

D
538,114 (“the ‘114 Patent”), show

ing and describing the “ornam
ental design for an onion 

container,” w
ith H

utzler as the assignee from
 the inventor.  A

ttached hereto as Exhibit 1 is a true 

and correct copy of the ‘114 Patent.  H
utzler is the ow

ner of the entire right, title, and interest in 

and to the ‘114 Patent.  The ‘114 Patent is in full force and effect.

12.
Pursuant to 35 U

.S.C
. § 287, since the issue date of the ‘114 Patent, H

utzler 

has m
arked each onion container it has designed, m

anufactured, and sold (under the nam
e “O

nion 
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Saver ”) in accordance w
ith the ‘114 Patent w

ith the full patent num
ber for the ‘114 Patent.  Prior 

to the patent issue date, such products w
ere m

arked as “patent pending.” 

T
he G

arlic Saver Patent

13.
O

n A
ugust 14, 2007, H

utzler filed a patent application w
ith the PTO

 in 

connection w
ith a claim

 for the “ornam
ental design for a container” intended to hold garlic.  O

n 

M
ay 19, 2009, the PTO

 issued U
.S. Patent N

o. D
592,463 (“the ‘463 Patent”), show

ing and 

describing the “ornam
ental design for a container” intended to hold garlic, w

ith H
utzler as the 

assignee from
 the inventors.  A

ttached hereto as Exhibit 2 is a true and correct copy of the ‘463 

Patent.  H
utzler is the ow

ner of the entire right, title, and interest in and to the ‘463 Patent.  The 

‘463 Patent is in full force and effect.

14.
Pursuant to 35 U

.S.C
. § 287, since the issue date of the ‘463 Patent, H

utzler 

has m
arked each garlic container it has designed, m

anufactured, and sold (under the nam
e “G

arlic 

Saver”) in accordance w
ith the ‘463 Patent w

ith the full patent num
ber for the ‘463 Patent.  Prior 

to the patent issue date, such products w
ere m

arked as “patent pending.” 

D
efendant’s Infringem

ent

15.
O

n inform
ation and belief, B

radshaw
 im

ports household products 

m
anufactured in A

sia into N
orth A

m
erica, w

here it distributes them
.  B

radshaw
 is one of the tw

o 

largest players in the distribution and sales of housew
ares to superm

arket and m
ass m

arket 

retailers.   

16.
O

n inform
ation and belief, B

radshaw
 pays annual fees to have exclusive 

rights to perm
anent space in m

ost superm
arket retailers.  This is particularly significant because 

once a com
pany buys space in a superm

arket, the superm
arket does not sell space to com

petitors.  

O
n average, a com

pany can buy space for betw
een tw

o and five years. 
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17.
O

n inform
ation and belief, B

radshaw
 is the exclusive distributor for utensils 

and gadgets to a m
ajor discount departm

ent store. 

18.
O

n inform
ation and belief, B

radshaw
 has m

isappropriated the design 

patents for the O
nion Saver and the G

arlic Saver, for its ow
n benefit.

19.
O

n inform
ation and belief, B

radshaw
 has sold, and is offering for sale, in 

this judicial district and other parts of the U
nited States, products that infringe the ‘114 Patent and 

the ‘463 Patent (the “Infringing Products ”).

20.
O

n inform
ation and belief, B

radshaw
 purchased the Infringing Products 

from
 a m

anufacturer in C
hina. 

21.
The O

nion Saver product m
anufactured and distributed by H

utzler is based 

on the design and draw
ings of the ‘114 Patent.  The onion container being distributed by 

defendant is clearly and unm
istakably m

anufactured according to the design set forth in the ‘114 

Patent.  A
ttached hereto as Exhibit 3 is a com

parison of the ‘114 Patent and defendant’s “O
nion 

K
eeper.”  In particular, the shape of defendant’s product, including its round bottom

 w
ith a 

flattened base, and the line across the product at approxim
ately halfw

ay from
 its top, dem

onstrate 

infringem
ent.   22.

The G
arlic Saver product m

anufactured and distributed by H
utzler is based 

on the design and draw
ings depicted in the ‘463 Patent.  The garlic container being distributed by 

the defendant clearly w
as m

anufactured and designed to be identical the design em
bodied in the 

‘463 Patent.  A
ttached hereto as Exhibit 4 is a com

parison of the ‘463 Patent and defendant’s 

“G
arlic K

eeper.”  In particular, the shape of defendant’s product, its round bottom
 w

ith a flattened 

base, the line across the product at approxim
ately tw

o-thirds from
 its top, and the product’s slits 

on its base, are identical in every detail. 
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23.
O

n inform
ation and belief, B

radshaw
 has sold, and is offering for sale, 

Infringing Products in this judicial district and other parts of the U
nited States. 

24.
O

n inform
ation and belief, the Infringing Products w

ere offered for sale at a 

M
arch 6, 2011 International H

ousew
ares Show

 in C
hicago, Illinois.

25.
O

n inform
ation and belief, B

radshaw
 w

as the source of the Infringing 

Products offered for sale at the International H
ousew

ares Show
.

26.
O

n inform
ation and belief, B

radshaw
 began distributing the Infringing 

Products in Price C
hopper Superm

arkets on or before M
ay 21, 2011. 

27.
O

n inform
ation and belief, B

radshaw
 has distributed the Infringing 

Products in other superm
arket retailers and locations since M

ay 21, 2011. 

28.
O

n inform
ation and belief, B

radshaw
 has sold and offered for sale the 

Infringing Products to com
panies that have previously purchased products in the Food Saver Line 

from
 H

utzler, thereby displacing H
utzler products and harm

ing H
utzler’s reputation. 

29.
O

n inform
ation and belief, in addition to im

itating the O
nion Saver and the 

G
arlic Saver, B

radshaw
 has sold and offered for sale products w

hich directly im
itate H

utlzer’s 

Lem
on/Lim

e Saver, Pepper Saver, and Tom
ato Saver. 

30.
Sales for the Food Saver Line of products has consistently grow

n since the 

products’ introduction.  Specifically, in year 2007, sales for the Food Saver Line in superm
arkets 

grew
 by 1472%

; in 2008 by 241%
; in 2009 by 46%

; and in 2010 by 15%
.  In year 2007, sales for 

the O
nion Saver and the G

arlic Saver in superm
arkets grew

 by 1369%
; in 2008 by 255%

; in 2009 

by 34%
; and in 2010 by 13%

. 
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31.
B

y contrast, for the first tim
e since the inception of the Food Saver Line, 

sales have declined by 21%
 in the second half of 2011 because of the introduction of B

radshaw
’s 

Infringing Products. 

Sales
R

evenue

1369%

255%

34%
13%

21%

1472%

241%

46%

15%

21%

Sales
R

evenue
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Irreparable H
arm

 to H
utzler

32.
B

radshaw
’s im

portation and distribution of the Infringing Products is w
ith 

full know
ledge of H

utzler’s patent rights and business operations. 

33.
B

radshaw
’s im

portation and distribution of the Infringing Products is done 

w
ith the intent to com

pete w
ith H

utzler. 

34.
Prior to filing the present C

om
plaint, H

utzler and its counsel advised 

defendant of H
utzler’s rights in and to the ‘114 Patent and the ‘463 Patent and of H

utzler’s belief 

that certain products being distributed by defendant infringed such patents.  B
radshaw

 has not 

substantively responded to such com
m

unications.   

35.
H

utzler and defendant are direct com
petitors vying for the business of the 

sam
e group of custom

ers. 

36.
H

utzler has built its reputation on the quality and the uniqueness of its 

products.

37.
B

y its infringing acts, B
radshaw

 has irreparably harm
ed H

utzler and such 

injury w
ill continue and grow

 unless B
radshaw

 is enjoined by this C
ourt.   

38.
The Infringing Products are m

ore cheaply constructed and m
ore cheaply 

priced than H
utzler’s infringed-upon products.  O

n inform
ation and belief, the Infringing Products 

are being sold and offered for sale at a price approxim
ately 25-50 percent low

er than the 

advertised price for the O
nion Saver and the G

arlic Saver. 

39.
D

efendant’s distribution of the Infringing Products has created and w
ill 

continue to create confusion irreparably dam
aging H

utzler’s reputation and goodw
ill. 
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40.
D

efendant’s distribution of the Infringing Products has irreparably 

decreased and w
ill continue to irreparably decrease the size of H

utzler’s m
arket share and, if not 

enjoined, w
ill cost H

utzler its position as the m
arket leader. 

41.
D

efendant’s distribution of the Infringing Products, if not enjoined, w
ill 

result in irreparable price erosion of H
utzler’s patented products in that H

utzler w
ill be forced to 

drastically change its pricing structure in order to com
pete w

ith low
er-priced “knock-off” 

products.  A
s a result, H

utzler’s reputation w
ill be perm

anently harm
ed. 

42.
D

efendant’s distribution of the Infringing Products, because they are m
ore 

cheaply constructed than H
utzler’s products, has had and w

ill continue to have an irreparable 

deleterious effect on custom
ers’ general goodw

ill tow
ards plastic products resem

bling the type of 

produce they are designed to store and preserve. 

43.
D

efendant’s distribution of the Infringing Products has stalled and reversed 

H
utzler’s sales m

om
entum

, causing the loss of at least seven m
ajor accounts, and has possibly 

perm
anently displaced H

utzler’s products in superm
arkets.  

44.
The popularity of the Food Savers Line is responsible for approxim

ately 80 

percent of H
utzler’s overall sales grow

th (in a depressed housew
ares m

arket) in 2010.  Prior to the 

introduction of the O
nion Saver in 2006, H

utzler’s sales had plateaued.  If not for the introduction 

of the O
nion Saver and the G

arlic Saver, the com
pany’s sales likely w

ould have decreased.

M
oreover, products in the Food Savers Line often serve as “gatew

ay” or “introductory” products 

in that they are the initial H
utzler products purchased by custom

ers, w
ho are then introduced to 

other products in the H
utzler line.  D

efendant’s distribution of the Infringing Products has had and 

w
ill continue to have an irreparable deleterious effect on H

utzler’s sales m
om

entum
 and profits.  
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45.
If B

radshaw
 is not enjoined from

 unfairly com
peting and infringing the 

‘114 Patent and the ‘463 Patent, other potential com
petitors w

ill be encouraged to distribute 

“knock-off” products resem
bling the O

nion Saver and the G
arlic Saver them

selves, and w
ill flood 

the m
arket w

ith even m
ore cheaply-m

ade and cheaply-priced “knock-off” products.  Som
e of 

these potential com
petitors are H

utzler’s ow
n present custom

ers.     

46.
For the first tim

e since the Food Saver Line w
as introduced by H

utzler, 

there has been a decline in sales, w
hich is directly attributable to defendant’s distribution and sale 

of the Infringing Products. 

47.
B

ecause H
utzler’s business and reputation, as w

ell as the value of its 

patents, w
ill be irreparably harm

ed if B
radshaw

 is not enjoined, m
oney dam

ages cannot 

sufficiently com
pensate H

utzler for the dam
age caused by B

radshaw
’s infringing acts. 

48.
In contrast, B

radshaw
 w

ill not suffer any cognizable or irreparable injury if 

it is enjoined.   

C
O

U
N

T
 I 

Infringem
ent of the ‘114 Patent

49.
H

utzler incorporates by reference as though fully set forth herein the 

allegations contained in paragraphs 1 through 48 above. 

50.
O

n inform
ation and belief, B

radshaw
 has m

ade, used, im
ported, sold, 

and/or offered for sale products that infringe the ‘114 Patent in violation of 35 U
.S.C

. § 271(a). 

51.
O

n inform
ation and belief, B

radshaw
 has induced others to infringe the 

‘114 Patent by encouraging and prom
oting the use, m

anufacture, im
portation, sale, and/or offer 

for sale by others of products that infringe the ‘114 Patent in violation of 35 U
.S.C

. § 271(b). 
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52.
O

n inform
ation and belief, B

radshaw
 had notice and actual know

ledge of 

the ‘114 Patent before the filing of this action, and its infringem
ent of the ‘114 Patent has been 

and continues to be w
illful and deliberate. 

53.
H

utzler has been dam
aged by B

radshaw
’s infringem

ent of the ‘114 Patent, 

in an am
ount to be determ

ined at trial.  Furtherm
ore, by its infringing acts, B

radshaw
 has 

irreparably harm
ed H

utzler and such injury w
ill continue and grow

 unless B
radshaw

 is enjoined 

by this C
ourt. 

C
O

U
N

T
 II 

Infringem
ent of the ‘463 Patent

54.
H

utzler incorporates by reference as though fully set forth herein the 

allegations contained in paragraphs 1 through 48 above. 

55.
O

n inform
ation and belief, B

radshaw
 has m

ade, used, im
ported, sold, 

and/or offered for sale products that infringe the ‘463 Patent in violation of 35 U
.S.C

. § 271(a). 

56.
O

n inform
ation and belief, B

radshaw
 has induced others to infringe the 

‘463 Patent by encouraging and prom
oting the use, m

anufacture, im
portation, sale, and/or offer 

for sale by others of products that infringe the ‘463 Patent in violation of 35 U
.S.C

. § 271(b). 

57.
O

n inform
ation and belief, B

radshaw
 had notice and actual know

ledge of 

the ‘463 Patent before the filing of this action, and its infringem
ent of the ‘463 Patent has been 

and continues to be w
illful and deliberate. 

58.
H

utzler has been dam
aged by B

radshaw
’s infringem

ent of the ‘463 Patent, 

in an am
ount to be determ

ined at trial.  Furtherm
ore, by its infringing acts, B

radshaw
 has 

irreparably harm
ed H

utzler and such injury w
ill continue and grow

 unless B
radshaw

 is enjoined 

by this C
ourt. 
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C
O

U
N

T
 III 

T
ortious Interference W

ith B
usiness

59.
H

utzler incorporates by reference as though fully set forth herein the 

allegations contained in paragraphs 1 through 48 above. 

60.
O

n inform
ation and belief, at the tim

e it sold or offered for sale the 

Infringing Products, B
radshaw

 knew
 that H

utzler w
as selling the O

nion Saver and G
arlic Saver to 

various custom
ers w

ithin the U
nited States. 

61.
O

n inform
ation and belief, at the tim

e it sold or offered for sale the 

Infringing Products, B
radshaw

 had notice and actual know
ledge that the O

nion Saver and the 

G
arlic Saver w

ere subject to patents issued to H
utzler by the PTO

.   

62.
O

n inform
ation and belief, B

radshaw
 know

ingly, w
illfully, and w

rongfully 

interfered w
ith the relationship betw

een H
utzler and its custom

ers by selling or offering to sell 

Infringing Products to H
utzler’s custom

ers either (a) w
ithout notifying such C

ustom
ers that the 

Infringing Products infringed certain patents held by H
utzler, or (b) falsely representing that such 

Infringing Products did not infringe such patents.

63.
B

radshaw
, through its tortious actions, directly and proxim

ately harm
ed 

H
utzler by causing H

utzler’s custom
ers to cease doing business w

ith H
utzler. 

C
O

U
N

T
 IV

 
U

nfair C
om

petition

64.
H

utzler incorporates by reference as though fully set forth herein the 

allegations contained in paragraphs 1 through 48 above. 

65.
H

utzler is the exclusive ow
ner of the ‘114 Patent and the ‘463 Patent. 

66.
H

utzler has created the Food Saver Line, and specifically, the O
nion Saver 

and the G
arlic Saver, through extensive tim

e, labor, skill, and m
oney. 
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67.
O

n inform
ation and belief, B

radshaw
 used H

utzler’s patented design in 

com
petition w

ith H
utzler, gaining an unfair advantage, because B

radshaw
 bore little or no burden 

of expense of developm
ent. 

68.
B

radshaw
 used H

utzler’s patented design to the exclusion of B
radshaw

, by, 

am
ong other things, buying exclusive space in superm

arkets. 

69.
B

y creating a line of products identical to the Food Saver Line, B
radshaw

 

has m
isappropriated a com

m
ercial advantage belonging to H

utzler. 

70.
B

y taking and using H
utzler’s patented design to com

pete against H
utzler, 

B
radshaw

 has m
isappropriated a com

m
ercial advantage belonging to H

utzler. 

71.
B

radshaw
 has also engaged in bad faith m

isappropriation of the labors of 

H
utzler w

hich is likely to cause confusion, or to deceive purchasers as to the origin of the goods. 

72.
B

radshaw
’s actions have caused significant com

m
ercial dam

age to H
utzler. 

73.
B

radshaw
’s acts have been intentional, w

illful, and in conscious disregard 

of H
utzler’s rights, entitling H

utzler to the rem
edies provided under N

ew
 Y

ork law
. 
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W
H

E
R

E
FO

R
E

, plaintiff H
utzler dem

ands judgm
ent against defendant as follow

s: 

(1)
A

djudging that defendant’s products infringe the ‘114 Patent and the ‘463 

Patent;

(2)
A

djudging that defendant’s infringem
ent of the ‘114 Patent and the ‘463 

Patent w
as w

illful and deliberate, and deem
ing this case exceptional under 35 U

.S.C
. § 285; 

(3)
A

djudging defendant to have tortiously interfered w
ith H

utzler’s business; 

(4)
A

djudging defendant to have unfairly com
peted w

ith H
utzler; 

(5)
Prelim

inarily and perm
anently enjoining defendant, its subsidiaries, 

affiliates, parents, successors, assigns, officers, agents, servants, em
ployees, attorneys, and all 

persons acting in concert or in participation w
ith defendant, from

 unfairly com
peting w

ith H
utzler 

and from
 infringing or inducing infringem

ent of the ‘114 Patent and/or the ‘463 Patent and, 

specifically, from
 directly or indirectly m

aking, using, selling, or offering for sale any products 

em
bodying the inventions of the ‘114 Patent and/or the ‘463 Patent during their term

s, w
ithout the 

express w
ritten authority of H

utzler. 

(6)
A

w
arding H

utzler dam
ages in connection w

ith C
ounts I and II in an am

ount 

to be determ
ined at trial, and the trebling thereof, pursuant to 35 U

.S.C
. § 284 or, alternatively, 

dam
ages in connection w

ith C
ounts I and II pursuant to 35 U

.S.C
. § 289 based on an accounting 

of defendant’s profits derived from
 its acts of infringem

ent;   

(7)
A

w
arding H

utzler dam
ages in connection w

ith C
ounts III and IV

 in an 

am
ount to be determ

ined at trial; 

(8)
A

w
arding H

utzler its costs pursuant to 35 U
.S.C

. § 284 and its reasonable 

attorneys’ fees pursuant to 35 U
.S.C

. § 285; 
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