
IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NORTH CAROLINA 

CHARLOTTE DIVISION 
 
 
REMEDIATION PRODUCTS, INC.  ) 
      ) 
 Plaintiff,    ) 
      ) 
v.       )  Civil Action No. 3:07cv00153 
      )              (Jury Trial Demanded) 
      ) 
ADVENTUS AMERICAS INC.,   ) 
a Delaware Corporation, and   ) 
ENVIROMETAL TECHNOLOGIES ) 
INC., a Canadian Corporation,   ) 
      ) 
  Defendants.   ) 
____________________________________) 

 
 

FIRST AMENDED COMPLAINT 
 

 For its First Amended Complaint in this action, plaintiff Remediation Products, Inc. 

("RPI") shows to the Court and alleges as follows: 

NATURE OF ACTION AND JURISDICTION 

 1. This is an action for declaratory judgment of where there is a case and 

controversy relating to whether RPI’s use of its BOS 100® product for soil and groundwater 

remediation constitutes infringement of United States Patent Nos. 5,266,213 and 5,534,154.  RPI 

contends, among other things, that use of the BOS 100® product does not infringe these patents, 

and that the patents are invalid.  This Court has jurisdiction over this declaratory judgment action 

pursuant to 28 U.S.C. §§ 1331, 1338, 2201, and 2202.    

 2. This also is an action under the North Carolina Unfair and Deceptive Trade 

Practices Act, N.C. Gen. Stat. § 75-1.1 (the "UDTPA") and Colorado Consumer Protection Act, 
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C.R.S. § 6-1-105 et seq.  Defendants are falsely claiming, inter alia, that their licensed 

technology is the functional and compositional equivalent of RPI’s BOS 100® product.  Upon 

information and belief, Defendants are also knowingly, intentionally, and willfully asserting the 

‘213 patent, which was obtained by fraud.  The Court has diversity and supplementary 

jurisdiction over this matter pursuant to 25 U.S.C. §§ 1332, 1367.   

VENUE 

   3. Venue lies in this district pursuant to 28 U.S.C. § 1391(a), (b) and § 1400(b) 

because a substantial part of the events giving rise to the claims herein occurred in the State of 

North Carolina. 

THE PARTIES 

 4. Plaintiff Remediation Products, Inc. ("RPI") is a corporation organized and 

existing under the laws of the State of Colorado with its principal place of business in Golden, 

Colorado.  RPI is an environmental-remediation technology and services company that creates 

and markets products that assist in removal of chlorinated compounds and hydrocarbons from 

contaminated soils and groundwater.  RPI markets its BOS 100® and other products in North 

Carolina and other states.   

 5. EnviroMetal Technologies Inc. (“ETI”) is a Canadian corporation with its 

principal place of business in Ontario, Canada.  It is an operating subsidiary of Adventus 

Intellectual Property Inc.  ETI licenses and markets environmental-remediation technology and 

services that assist in the treatment of groundwater, among other things.  Upon information and 

belief, ETI has marketed, licensed, and performed environmental remediation in North Carolina 

and other states. 
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 6. Adventus Americas Inc. ("Adventus") is a corporation organized and existing 

under the laws of the State of Delaware with its principal place of business in Freeport, Illinois.  

It is an operating subsidiary of Adventus Intellectual Property Inc.  Adventus also is an 

environmental-remediation technology and services company that creates and markets products 

that assist in removal of contamination from soils and groundwater.  Upon information and 

belief, Adventus has marketed, licensed, and performed environmental remediation in North 

Carolina and other states.  

GENERAL ALLEGATIONS 

The licensing program carried out by EnviroMetal and Adventus 

 7. Defendant EnviroMetal is the exclusive licensee of the University of Waterloo-

Canada under U.S. Patent No. 5,266,213, entitled Cleaning Halogenated Contaminants from 

Groundwater, issued November 30, 1993 (hereinafter, “the ‘213 Patent").  Attached hereto as 

Exhibit A is a true and correct copy of the ‘213 Patent.  Upon information and belief, 

EnviroMetal has the right and obligation under its exclusive license to bring actions for alleged 

infringement of the ‘213 patent without joining the University of Waterloo-Canada as a party. 

 8. Defendant EnviroMetal is also the exclusive licensee of the University of 

Waterloo-Canada under U.S. Patent No. 5,534,154, entitled System for Cleaning Contaminated 

Soil, issued July 9, 1996 (hereinafter, “the ‘154 Patent”).  Attached hereto as Exhibit B is a true 

and correct copy of the ‘154 Patent.  Upon information and belief, EnviroMetal has the right and 

obligation under its exclusive license to bring actions for alleged infringement of the ‘154 patent 

without joining the University of Waterloo-Canada as a party. 

 9. Defendant Adventus is a sublicensee under the ‘213 Patent. 

 10. Defendant Adventus is a sublicensee under the ‘154 Patent. 
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 11. Defendants EnviroMetal and Adventus operate in tandem in marketing 

technology purportedly protected by the ‘213 and/or ‘154 Patents.  Both Defendants share 

responsibility for marketing said technology in the United States.  Approximately ninety percent 

of EnviroMetal’s and Adventus’ sales have occurred in the United States.    

 12. Defendants EnviroMetal and Adventus operate a licensing program for 

technology purportedly protected by the ‘213 and ‘154 Patents in the United States.  Both 

Defendants have filed suit in the United States alleging infringement of the ‘213 patent against at 

least two other companies that have refused to take a license. 

  13. Upon information and belief, Adventus and EnviroMetal have conducted 

licensing activities relating to the ‘213 and/or ‘154 Patents in the Western District of North 

Carolina and Colorado.   Adventus plays a vital role for ETI in sub-licensing activities related to 

the ‘213 and/or ‘154 patents in the United States.  The responsibilities of the president of 

Adventus include facilitating business operations in the United States and Europe for 

EnviroMetal.  

EnviroMetal and Adventus have threatened RPI 

 14. Plaintiff RPI is engaged in projects relating to the use of its BOS 100® product 

for the remediation of soil and groundwater at a site located in the Western District of North 

Carolina and in other states. 

 15. On January 27, 2005, counsel purporting to represent “Adventus” wrote to RPI 

and stated that “Adventus recently acquired [ETI] and rights to” the ‘213 and ‘154 Patents.  The 

letter concluded by stating, “The [patent owner] is committed to the vigorous defense of its 

intellectual property rights . . . .  [This owner] is prepared to allow Adventus to act on its behalf.  

As we have stated previously, Adventus is prepared to grant reasonable licenses to these patents 
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to both end users and installation contractors.  If you are interested in such a license, or if you 

have information that you believe indicates that your technology is unrelated to these patents, we 

would be pleased to review it.” 

 16. ETI distributed as marketing material an “Open Letter to the Remediation 

Industry”, dated March 31, 2005.  It stated that, “[T]here has been considerable confusion and 

speculation in the industry concerning [ETI’s] intellectual property rights as they relate to iron-

based technologies for treatment of halogenated organic compounds in groundwater.  We wrote 

this letter to make our position as clear as possible. . . .  ETI is now a member of the Adventus 

Group of Companies.  ETI’s core technology is that embodied in the [‘213 Patent]. . . .  ETI and 

Adventus Remediation Technologies are committed to enforcing their patent rights.   It is unfair 

to the licensees who respect patent law, and thus obtain a license, to be at a cost disadvantage to 

those who misappropriate our patented technology.” 

 17. In July 2005, a representative of ETI met with RPI in Colorado to discuss whether 

the use of the BOS 100® product infringed the ‘213 and ‘154 Patents.  RPI denied infringement 

at that meeting. 

18. On October 5, 2005, ETI wrote to RPI that “We do not feel it is in the interest of 

either RPI or ETI to enter into an expensive, drawn out legal battle to decide [infringement], 

when there are two alternative avenues for moving forward . . . .”  The two “alternative avenues” 

identified would be for (a) RPI to share end-user information with ETI so that ETI could collect 

license fees from such end-users, or (b) RPI to pay a royalty to ETI.   RPI rejected both 

alternatives. 

19. On May 1, 2006, counsel for Adventus and ETI wrote to RPI and stated, “It has 

been since October of last year that we contacted you because we have been pursuing another 

Case 3:07-cv-00153-RJC-DCK   Document 170   Filed 08/12/08   Page 5 of 20



 6

infringer.  . . .  To avoid initiation of legal action against RPI, we are also willing” to enter into 

licensing agreements with RPI. 

20. On July 7, 2006, counsel for RPI wrote to counsel for Adventus and ETI, denying 

infringement and concluding, “At this time, RPI considers this matter closed.” 

21.  On July 27, 2006, counsel for Adventus and ETI wrote to counsel for RPI and 

stated, “Unfortunately, we cannot consider the matter concerning [RPI’s] BOS 100® material 

closed. . . .  I find it difficult to understand why your client continues to maintain that RPI’s BOS 

100® material does not infringe [the ‘213 and ‘154 patents] . . . . My client is certainly justified 

in asking for a reasonable license from RPI for their application of the BOS 100® material.  

Based on the above analysis, I trust RPI will revisit my client’s license proposal.”   

22. RPI continues to maintain its position that use of its BOS 100® product does not 

infringe the ‘213 or ‘154 Patents.  RPI refuses to take a license from ETI and Adventus because 

the use of BOS 100® does not infringe the ‘213 or ‘154 Patents. 

RPI’s business involves remediating contaminated sites in North Carolina 

23.  The State of North Carolina has appropriated funds to assist property owners with 

cleaning contaminated groundwater at certain locations across the state.  The contaminated 

groundwater poses a serious threat to the environment and health of residents of North Carolina 

who live or work near the contaminated sites.  The cost of cleaning up the contaminated sites in 

North Carolina may be at least 25 million dollars. 

24. The State of North Carolina and at least one property owner have begun to use 

and test RPI’s BOS 100® product and related technology to clean up a contaminated site that is 

located in Charlotte, North Carolina and this District.   
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25. RPI’s BOS 100® product and its application are substantially superior to the 

technology that is disclosed in the ‘213 and ‘154 Patents and licensed by ETI and Adventus.  

RPI’s BOS 100® product and technology can eliminate essentially all of the contamination or 

reduce it to acceptable levels at a particular site in less than six months whereas ETI and 

Adventus’ licensed technology frequently takes up to five years or more to achieve the same 

result.  RPI’s BOS 100® product and its use are covered by United States Patent No. 6,787,034, 

which is owned by RPI.  The use of RPI’s BOS 100® product to remediate contaminated sites in 

North Carolina will result in removing contamination from groundwater in North Carolina far 

more quickly and efficiently than the use of defendants’ licensed technology. 

In North Carolina, ETI and Adventus have misused the ‘213 and ‘154 patents,  
have interfered with RPI’s business relationships, and have made false or  

deceptive claims in attempts to sell their own product and/or extract licensing fees 
 

26. In January 2007, counsel for ETI and Adventus contacted at least one North 

Carolina company doing business with RPI and planning to use the BOS 100® product for a 

contaminated site that the company owns in Charlotte, North Carolina and accused the use of the 

BOS 100® product of infringing the ‘213 and/or the ‘154 patents.  ETI and Adventus have 

demanded a royalty from the property owner for its use of RPI’s BOS 100® product and 

technology.  The property owner has demanded that RPI reimburse the property owner for its 

payment of the royalty.  This activity by ETI and Adventus is adversely affecting and interfering 

with RPI’s ability to conduct business in North Carolina and causing damage to RPI’s business.  

27. ETI and Adventus are also misusing the ‘213 and ‘154 patents by impermissibly 

expanding the scope of the claims of the patents with anticompetitive effect.  ETI and Adventus 

have asserted the ‘213 and ‘154 patents against companies, including RPI, who provide 

remediation services that do not fall within any claim of the ‘213 or ‘154 patents and have 
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collected royalties on remediation methods that are not covered by any valid claim of the ‘213 

and ‘154 patents.  ETI and Adventus’ assertion of the ‘213 and ‘154 patents has resulted in loss 

of business or increased cost to RPI and others who do not offer or practice any method that 

infringes any claim of the ‘213 or ‘154 patents.  

28. Upon information and belief, Adventus and/or ETI have said or suggested to the 

North Carolina company that ETI and Adventus could provide the same or essentially the same 

product as the BOS 100® product for less money.  Defendants’ statement that it can provide the 

same product or essentially the same product for less money is not true and is unfair and 

deceptive.  RPI’s BOS 100® product is an activated carbon-based product that enables the 

remediation of groundwater contamination at a site in less than six months.  RPI’s BOS 100® 

product is expensive to manufacture. 

29. ETI and Adventus’ claim that their product utilizes “carbon and iron” to 

remediate groundwater.  Upon information and believe, defendants’ use of the term “carbon” is 

misleading and relates merely to organic waste.   

 30. Neither RPI nor any of its clients, customers, or suppliers has infringed any claim 

of the ‘213 Patent by using, selling, or offering for sale any method that directly infringes the 

‘213 Patent, nor has contributorily infringed nor induced infringement of the ‘213 Patent. 

 31. Neither RPI nor any of its clients, customers, or suppliers has infringed any claim 

of the ‘154 Patent by using, selling, or offering for sale any method that directly infringes the 

‘154 Patent, nor has contributorily infringed nor induced infringement of the ‘154 Patent. 

 32. As a result of the admissions and representations made during the prosecution of 

the application resulted in the issuance of the ‘154 Patent by or on behalf of the applicant in 

order to obtain the issuance of the ‘154 patent, defendants are estopped from asserting or 
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obtaining any construction of the claims of the ‘154 patent that would result in any of the claims 

covering the use of RPI’s BOS 100® product and technology. 

 33. As a direct result of ETI and Adventus’ claims of infringement of the ‘213 and/or 

‘154 Patents, RPI’s BOS 100® product and related technology will not be used by some, if not 

all, property owners, or will only be used if RPI pays for a license from ETI and Adventus, or if 

RPI reimburses its customers for the cost of a license from ETI and Adventus.  As a result of 

defendants’ claims of infringement relating to RPI’s BOS 100®, RPI has been damaged and 

RPI’s BOS 100® may not be used to clean up contaminated sites in North Carolina.  The state of 

North Carolina and its residents will be harmed if RPI’s BOS 100® product and technology are 

not used because the use of RPI’s BOS 100® product removes certain contaminants much more 

quickly and effectively than other technologies, including ETI and Adventus’ licensed 

technology. 

 34. Upon information and belief, the ‘213 Patent is invalid, unenforceable, and/or 

void under 35 U.S.C. §§ 102, 103, and/or 112. 

 35. Upon information and belief, the ‘154 Patent is invalid unenforceable and/or void 

under 35 U.S.C. §§ 102, 103, and/or 112. 

COUNT I 
(Declaration of Non-Infringement, Unenforceability and Invalidity of the ‘213 Patent) 

 
 36. Paragraphs 1 through 34 are incorporated by reference as if stated fully herein. 

 37. RPI requests entry of a declaratory judgment, pursuant to 28 U.S.C. §§ 2201, that 

RPI has not infringed the ‘213 Patent. 

 38. RPI requests entry of a declaratory judgment, pursuant to 28 U.S.C. §§ 2201, that 

the ‘213 Patent is invalid, unenforceable and/or void under 35 U.S.C. §§ 102, 103 and/or 112. 
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 39. RPI requests entry of a declaratory judgment, pursuant to 28 U.S.C. §§ 2201, that 

the ‘213 patent is unenforceable as a result of ETI and Adventus’ misuse of the ‘213 patent. 

40. An actual and judiciable controversy exists between RPI and defendants, ETI and 

Adventus, regarding infringement and validity of the ‘213 patent. 

41. RPI has no adequate remedy at law. 

 
COUNT II 

(Declaration of Non-Infringement, Unenforceability and Invalidity of the '154 Patent) 
 

 42. Paragraphs 1 through 33 and 35 are incorporated by reference as if stated fully 

herein. 

 43. RPI requests entry of a declaratory judgment, pursuant to 28 U.S.C. §§ 2201, that 

RPI has not infringed the ‘154 Patent. 

 44. RPI requests entry of a declaratory judgment, pursuant to 28 U.S.C. §§ 2201, that 

the ‘154 Patent is invalid, unenforceable and/or void 35 U.S.C. §§ 102, 103 and/or 112. 

 45. RPI requests entry of a declaratory judgment, pursuant to 28 U.S.C. §§ 2201, that 

the ‘154 patent is unenforceable as a result of ETI and Adventus’ misuse of the ‘154 patent. 

46. An actual and judiciable controversy exists between RPI and defendants, ETI and 

Adventus, regarding infringement and validity of the ‘154 patent. 

47. RPI has no adequate remedy at law. 

COUNT III 
INEQUITABLE CONDUCT RE ‘213 PATENT 

 
 48. Paragraphs 1 through 13 are incorporated by reference as if stated fully herein. 

 49. RPI requests entry of a declaratory judgment, pursuant to 28 U.S.C. §§ 2201, that 

the ‘213 patent is unenforceable because of inequitable conduct before the United States Patent 
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and Trademark Office during prosecution of the application leading to issuance of the ‘213 

patent. 

 50.  One or more persons associated with the prosecution of the ‘213 patent, including, 

but not limited to, the inventor and/or the prosecuting patent agent, committed acts constituting 

inequitable conduct during prosecution of the patent application serial no. 07/859,298 (“the ‘298 

application”) filed on May 26, 1992 that issued as the ‘213 patent thereby rendering the ‘213 

patent unenforceable. 

 51.   The acts of inequitable conduct include an intentional failure to bring to the 

Examiner’s attention during prosecution of the ‘213 patent, a highly material and pertinent 

reference, Senzaki, T. and Kumagai, Y., 1988, Removal of chlorinated organic compounds from 

wastewater by reduction: I. Treatment of 1,1,2,2-tetrachloroethane with iron powder.  Kogyo 

Yosui, Vol. 357, pp. 2-7 (in Japanese) (hereinafter “Senzaki (1988)”) with the intent to deceive 

the Examiner into allowing the ‘213 patent to issue. 

 52.  Senzaki (1988) was first published in June 1988 in Japan. 

 53.  Senzaki (1988) was published in Japan prior to November 28, 1988. 

 54.  The inventor of the ‘213 patent was aware of Senzaki (1988) at least as early as 1992 

when a post graduate student, Scott Orth, being supervised by the inventor, a professor at the 

University of Waterloo, submitted a thesis entitled “Mass balance of the degradation of 

trichloroethylene in the presence of iron filings.”  The Orth’s thesis cited to and described 

Senzaki (1988) stating in part: 

More recently Senzaki and Kumagai (1988) [Senzaki (1988)] examined the degradation 
of aqueous 1,1,2,2-tetrachlorethane in contact with electrolytic-iron powder. … They also 
found that the reaction rate depended on the amount of dissolved oxygen in the water, 
with rates increasing several fold if oxygen was removed from the water. 
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 55.  The inventor of the ‘213 patent was aware of Senzaki (1988) at least as early as 

March 9, 1993, more than 3 months before the Examiner issued the Notice of Allowability. 

 56.  Attached as Exhibit C hereto is a true and correct copy of Senzaki (1988) in 

Japanese. 

 57.  Attached as Exhibit D hereto is a true and correct English translation of Senzaki 

(1988). 

 58.  Senzaki (1988) discloses breaking down 1,1,2,2-tetrachloroethane, a halogenated 

hydrocarbon in a sample of water, into harmless compounds using iron powder.  

 59.  Senzaki (1988) discloses that the reaction between iron powder and 1,1,2,2-

tetrachloroethane  proceeds effectively and relatively quickly when the water containing the 

1,1,2,2-tetrachloroethane lacks oxygen. 

 60.  Senzaki (1988) discloses that contamination of waste water and underground water 

with organochloro compounds, which is a species of halogenated hydrocarbons, is a serious 

problem. 

 61.  Upon information and belief, English translations of Senzaki (1988) were not 

available in the United States until the early 1990s. 

 62.  The ‘298 patent application discloses U.S. Patent No. 4,382,865 to Sweeney. 

 63.  In the ‘298 patent application, the inventor characterized Sweeny as disclosing: 

… a system for treating the effluent created during the manufacture of halogenated 
pesticides.  Here, the effluent water stream, containing the waste material from the 
pesticide manufactory is passed over a combination of metals, and it is the fact of the 
combination which is instrumental in causing the breakdown of the halogenated 
contaminant. 
 The present invention is concerned, like Sweeney, with removing halogenated 
contaminants from water; unlike Sweeny, the invention is concerned with removing 
halogenated contaminants, particularly solvents, from groundwater that is permeating 
through its native aquifer.  It is recognised, in the invention, that a key aspect of 
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groundwater is that, unlike factory effluent, groundwater can be expected, as a general 
rule, to be substantially oxygen-free. 
 

 64.  Senzaki (1988) discloses using a single metal, namely iron powder, to reduce 1,1,2,2-

tetrachloroethane, a halogenated hydrocarbon to harmless compounds. 

 65.  The inventor was coauthor of an article entitled “Metal Enhanced abiotic degradation 

of halogenated aliphatics: Laboratory Tests and Field Trials” published in the proceeding of the 

6th Annual Environmental Management and Technical Conference/HazMat Central Conference, 

Rosemon, IL, March 9-11, 1993.   The article states in part that: “the only other references to 

degradation by zero-valence metals that we have located are in the Japanese literature (Senzaki 

and Kumagai, 1988 and 1989, and Senzaki 1991).” 

 66.  On or about April 28, 1993, the patent agent responsible for prosecuting the ‘298 

patent application submitted an information disclosure statement to the Examiner but did not cite 

Senzaki (1988) among other references.  

 67.  On or about June 11, 1993, the Applicant’s patent agent held a telephone interview 

with the Examiner to discuss the claims.  The patent agent did not disclose Senzaki 1988 to the 

Examiner during the interview or before the ‘213 patent issued. 

 68.  On or about June 15, 1993, the Examiner issued a Notice of Allowability of pending 

claims 1-6, which issued ultimately issued as claims 1-6 of the ‘213 patent. 

 69.  On or about July 12-14, 1993, the inventor or his post-graduate student, Orth, 

presented a paper authored by the inventor and Orth entitled: “Mass Balance of the Degradation 

of Trichloroethylene in the Presence of Iron Filings.”  The paper cited Senzaki (1988) and stated 

in part: More recently, Senzaki and Kumagai (1988) [Senzaki (1988)] examined the degradation 

of aqueous 1,1,2,2-tetrachloroethane in contact with electrolytic-iron powder.  These 
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experiments found that the reaction proceeded relatively fast, with half-lives of about 4 hours at 

20oC.”  

 70.  On November 30, 1993, the ‘213 patent issued without the inventor or prosecuting 

patent agent or any other person associated with the preparation or prosecution of the ‘298 patent 

application disclosing Senzaki (1988) to the Examiner.  

 71.  On or about June 25, 2001, the patent agent responsible for prosecuting the ‘298 

patent application submitted an information disclosure statement to the Examiner citing Senzaki 

(1988) among other references.   

 72.  In the information disclosure statement, the patent agent stated that the applicant had 

no information or translations of Senzaki (1988). 

 73.  Prior to the date that the patent agent submitted the information disclosure statement 

to the Examiner stating that the Applicant had no information or translation of Senzaki (1988) 

and other Japanese references, the inventor had written or coauthored no less that four published 

articles citing to Senzaki (1988). 

 74.  The patent agent’s statement that the Applicant had no information or translations of 

Senzaki (1998) was false. 

 75.  There is a substantial likelihood that a reasonable examiner would have considered 

Senzaki (1988) important in deciding whether to allow the ‘213 patent to issue.  Senzaki (1988) 

was not cumulative to information already of record in the application before the ‘213 patent 

issued.  Senzaki (1988) establishes by itself or in combination with other information, a prima 

facie case of unpatentability of a claim of the ‘213 patent.  Senzaki (1988) also refutes or is 

inconsistent with the Applicant’s position regarding the prior art discussed in the Background 

Section of the ‘213 patent.  
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 76.  Upon information and belief, the patent agent’s statement was made with the intent 

to mislead the public whom the Applicant would expect to refer to the ‘213 patent file history in 

response to demands to take a license under the ‘213 patent, and/or the Examiner. 

 77.  The failure of the Applicant, inventor, and/or the prosecuting patent agent to bring 

Senzaki (1988) to the Examiner’s attention during prosecution of the ‘298 application that led to 

the issuance of the ‘213 patent and/or any other misrepresentations or omissions to the United 

States Patent Office constitutes inequitable conduct that renders the ‘213 patent unenforceable. 

COUNT IV 
Fraud on the Patent Office re ‘213 Patent - Alternative 

 78.  Paragraphs 1 through 13 and 52 through 74 are incorporated by reference as if stated 

fully herein.  

 79.  Upon information and belief, the inventor and/or patent agent prosecuting the ‘298 

patent application made a knowing, willful and intentional misrepresentation and/or omission 

before the United States Patent and Trademark Office, including but not limited to the failure to 

cite Senzaki (1988) during prosecution of the ‘298 application leading to the issuance of the ‘213 

patent.  Upon information and belief, ETI, the exclusive license of the ‘213 patent, also claimed 

small entity status and paid maintenance fees based on the claim small entity status. 

 80.  Upon information and belief, the misrepresentations and/or omissions were false or 

fraudulent. 

 81.  Upon information and belief, the ‘213 patent would not have issued but for the 

fraudulent misrepresentation and/or omission regarding Senzaki (1988). 

 82.  Upon information and belief, ETI and/or Adventus was aware of the fraudulent 

omission and/or representation at the time of asserting the claim against RPI allegeing 

infringement of the ‘213 patent. 
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 83.  If Defendants assert claims for infringement of the ‘213 patent in response to RPI’s 

First Amended Complaint, Defendants will do so intentionally and willfully and with the 

knowledge of the fraudulent conduct in obtaining the ‘213 patent.   

COUNT V 
(Violation of N.C. Gen Stat. § 75-1.1 (UDTPA)) 

 
 84. Paragraphs 1 through 33 and 78 through 83 are incorporated by reference as if 

stated fully herein. 

 85. Adventus and ETI compete with RPI in the field of environmental remediation. 

86. Adventus and ETI have made misrepresentations to one or more owners of 

contaminated property in North Carolina about their licensed technology and RPI’s BOS 100® 

product, which have deceived or have a tendency to deceive owners of contaminated property 

who are customers or potential customers of RPI and who are required by the State of North 

Carolina to clean up the contamination.   Adventus and ETI’s actions are unfair, unethical, 

deceptive, and unscrupulous and are in and affecting commerce in North Carolina. 

 87.  Adventus and ETI’s unfair and deceptive acts are the direct and proximate cause of 

damages to RPI, including lost profits and injury to RPI's reputation in the industry and among 

its customer base, loss of goodwill, and costs in the form of attorney’s fees and expenses. 

COUNT VI 
UNFAIR OR DECEPTIVE TRADE PRACTICES UNDER COLORADO LAW 

 88. Paragraphs 1 through 33 and 78 through 83 are incorporated by reference as if 

stated fully herein. 

 89. Defendants have engaged in an unfair or deceptive trade practice including 

knowingly, intentionally, and willfully asserting a patent obtained by fraud and making false or 
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misleading statements about Defendants’ product, including false or misleading comparisons of 

Defendants’ product and RPI’s product in violation of C.R.S. § 6-1-105 et seq.  

 90. The unfair or deceptive practices occurred in the course of Defendants’ business, 

vocation, or occupation;  

 91. Defendants’ unfair or deceptive trade practices significantly impact the public as 

actual or potential consumers of the Defendant’s goods, services, or property; 

 92. RPI has suffered injury in fact to a legally protected interest; and Defendants’ 

unfair or deceptive trade practices have caused plaintiff injury, including lost revenue and sales, 

injury to reputation, loss of goodwill and costs in the form of attorney fees and expenses.  

PRAYER FOR RELIEF 

 WHEREFORE, Plaintiff Remediation Products, Inc. respectfully requests that this Court 

enter a judgment or decree against defendants: 

 (a) Declaring the RPI has not infringed the ‘213 Patent; 

 (b) Declaring the RPI has not infringed the ‘154 Patent; 

 (c) Declaring that the ‘213 Patent is invalid, unenforceable, and/or void; 

 (d) Declaring that the ‘154 Patent is invalid, unenforceable, and/or void; 

 (e) Declaring that ETI and Adventus have misused the ‘213 and ‘154 patents 

rendering them unenforceable; 

 (f) Declaring that the ‘213 Patent was obtained by inequitable conduct; 

 (g) Declaring that the ‘213 Patent was obtained by fraud; 

 (h) Enjoining ETI, Adventus, their officers, agents, servants, employees and 

attorneys, and those persons in active concert or participation with it, from accusing (either 

verbally or in writing) RPI and/or any current or potential buyers, sellers, or users of RPI's 
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services and products, and any of their agents, suppliers or servants, of infringement of the ‘213 

Patent and/or ‘154 Patent relating to use of the BOS 100® product; 

 (i) Enjoining Adventus and ETI from making false and deceptive statements about 

their technology and RPI’s technology and unfairly competing against RPI; 

 (j) Awarding RPI the costs of this action against defendants; 

 (k) Finding the case is exceptional and awarding RPI its reasonable attorney fees 

under 35 U.S.C. § 285; 

 (l) Awarding RPI its damages, including attorney’s fees, and punitive damages for 

knowing, intentional and willful assertion of the fraudulently obtained ‘213 patent; 

 (m) Awarding RPI damages and trebling thereof on its claim for defendants’ violation 

of N.C. Gen. Stat. §75-1.1, or punitive damages in lieu of trebling, and its reasonable attorney 

fees under N.C. Gen. Stat. § 75-16.1; 

 (n) Awarding RPI damages and trebling thereof on its claim for defendants’ violation 

of C.R.S. § 6-1-105 et seq. and its reasonable attorney fees under C.R.S. § 6-1-113 and interests 

and costs; and 

 (n) Granting RPI such additional and further relief as this Court deems just and 

proper.    

Demand for Jury Trial 

 Plaintiff Remediation Products, Inc. demands a trial by jury on all issues triable to a jury 

in this case as a matter of right. 
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 Respectfully submitted this 7th day of  July, 2008. 

      s/John P. Higgins                                _ 
      John P. Higgins  
      (N.C. State Bar No. 17442) 
      Rebecca A. Brown 
      (N.C. State Bar No. 36343) 
      SUMMA, ALLAN & ADDITON, P.A. 
      Ballantyne Corporate Park 
      11610 North Community House Rd, Suite 200 
      Charlotte, North Carolina  28277-2199 
      Telephone: (704) 945-6704 
      Facsimile:  (704) 945-6735 
      jhiggins@summalaw.com       
 
Of Counsel: 
Andrew R. Shoemaker  
Andrew Lillie 
HOGAN & HARTSON LLP 
One Tabor Center 
1200 Seventeenth Street, Suite 1500 
Denver, Colorado  80202-5840 
Telephone:  (303) 899-7300 
Facsimile:  (303) 899-7333 
 
      Attorneys for Plaintiff 
      Remediation Products, Inc. 
 
 
 
S:\FIRM DOCS\3575\002\Pleadings\Complaint, Answer, Replies\First Amended Complaint\RPI First Amended Complaint.DOC 
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CERTIFICATE OF SERVICE 
 

I hereby certify that a true and correct copy of PLAINTIFF’S FIRST AMENDED 

COMPLAINT was served on counsel on July 7, 2008 via the electronic filing system of the 

Western District of North Carolina as follows: 

       
  Amiel J. Rossabi, Esq. 
  FORMAN ROSSABI BLACK, P.A. 
  P.O. BOX 41027 
  Greensboro, North Carolina 27404-1027 
  arossabi@frb-law.com  
 
 And by email as follows: 
 

 Paul E. Schaafsma, Esq. 
 NovusIP, LLC 
 521 West Superior Street, Suite 221 
 Chicago, IL 60610-3135 
 pschaafsma@novusip.com 
  

 This 7th day of July, 2008. 
 
     s/John P. Higgins 
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