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)
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[Hon. S. James Otero]

SECOND AMENDED COMPLAINT FOR:

(1) DECLARATORY JUDGMENT OF NON-
INFRINGEMENT OF U.S. PATENT NUMBER
7,046,440;

(2) DECLARATORY JUDGMENT OF NON-
INFRINGEMENT DUE TO LICENSE;

(3) INTENTIONAL INTERFERENCE WITH
PROSPECTIVE ECONOMIC ADV ANT AGE;
(4) CALIFORNIA COMMON LAW UNFAIR
COMPETITION;

(5) UNFAIR COMPETITION UNDER CAL.
BUS. & PROF. CODE § 17200; AND

(6) UNJUST ENRICHMENT/RESTITUTION.

For its Second Amended Complaint, Plaintiff Aquawood LLC (" Aquawood"), hereby
alleges against Defendants Wide Eyes Marketing, Ltd. ("WEM"), and Peter A. Sgromo
("Sgromo”) {hereinafter collectively "Defendants") as follows:

JURISDICTION AND VENUE

1. This is an action, inter alia, for Declaratory Judgment of No Patent Infringemeni,

pursuant to 28 U.S.C. §2201, ef seq. This Court has Subject Matter Jurisdiction of this
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! Declaratory Judgment action pursuant to 28 U.S.C. §§1331, 1338 and 2201(a).

2012 Venue is proper pursuant to 28 U.S. C. § 1391, as a substantial part of the events

3 described herein occurred in this judicial district, and Defendants are subject to personal
4 jurisdiction in this judicial distriet.

’ PARTIES

6 113. Plaintiff is a California Limited Liability Company, with its principal place of business in

7 Los Angeles, California.

8 |14, Plaintiff is a creative designer, marketer, and independent sales representative of high

9 quality toys and other goods.

10 ||5. On information and belief, WEM is a Limited Liability Company existing under and by
1 virtue of the laws of Canada, and is closely held and controlled by Defendant Sgromo.
12 |16, On information and belief, WEM has offices in California in the cities of Alameda and
13 Oakland and conducts substantial business in the State of California, and in this Judicial
14 District.

15 117. On information and belief, Peter A. Sgromo is the President and Founder of WEM, is a
16 resident of the State of California, and conducts substantial business in the State of

17 California, and in this Judicial District.

18 || 8. Plaintiff is ignorant of the true names and capacities of Defendants sued herein as Does 1
19 to 5, inclusive, and therefore sues these Defendants by such fictitious names. Plaintiff
20 will amend this complaint to allege their true names and capacities when ascertained,
21 together with such other allegations as may be appropriate.
22 119, On information and belief, all Defendants sued herein as Does are in some manner
23 responsible for the acts herein alleged.
24 || 10. On information and belief, at all times mentioned herein, each of the Defendants,
25 including the Defendants named herein as Does, were the alter ego, agent, and/or
26 employee of each of the remaining Defendants and in doing the things mentioned herein
27 were acting within the scope of such agency and/or employment.
28
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! CONTROVERSY

[ ]

11.  This Complaint includes a claim for declaratory judgment relief pursuant to 28 U.53.C.

(o8}

§2201 and §2202, in which the Plaintiffs desire a declaration of rights in the form of a
4 judgment against the Defendants.

5 1112.  Anactual controversy exits between the Parties, in view of Defendants’ February 17.

6 2011 email to Plaintiff, which alleges that Plaintiff is infringing Defendants’ Patent and
7 which threatens Plaintift with litigation.
8 FACTUAL BACKGROUND

9 |13, On February 6, 2009, Plaintiff and Defendants entered into a License Agreement (“the

10 Agreement”) in which Defendants licensed to Plaintiff the “3D Shark Bite Water Slide”
11 invention (hereinafter referred to as the “3D Shark Slide”). A true and correct copy of the
12 Agreement is attached to this Complaint as Exhibit 1.

13 |1 14.  Plaintiff developed the 3D Shark Slide, filed U.S. Patent Application No. 12/327,760

14 (“the *760 Application”) on the 3D Shark Slide, and assigned the ‘760 Application to
15 Manley Toys Limited (“Manley”). Sgromo was one of the named inventors of the *760
16 Application.

17 {115, From 2009 to the present, Plaintiff has marketed the 3D Shark Slide, and has paid

18 royalties on sales of the 3D Shark Slide, under the terms of the Agreement, to

19 Defendants.

20 [|16.  Part 7 of the Agreement specifically provides that Plaintiff “has the right, in its sole

21 discretion, to modify” the 3D Shark Slide, and market the modified product under the
22 terms of the Agreement.

23 1117, InPart 13(c) of the Agreement WEM specifically warrants that the 3D Shark Slide does
24 “not infringe any rights held by any person or entity.”

25 |18, On September 14, 2010, the ‘760 Application received an Office Action from the USPTO

26 rejecting all of the claims of the Application. The Office Action concluded that the “760
27 Application was obvious in view of U.S. Patent No. 7,046,440 (“the ‘440 Patent”), issued
28 to Kaehr, in view of U.S. Patent No. 5,482,510, issued to Ishii. A true and correct copy of]
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! the ‘440 Patent is attached to this Complaint as Exhibit 2.

2

19.  On information and belief, Defendants, one of which was a named inventor on the 760

[95%

Application, had actual knowledge of the September 14, 2010 Office Action, and

4 Defendants were aware that the ‘760 Application was rejected in part based on the ‘440

a

Patent.

6 1120,  On information and belief, on December 20, 2010, three months after the ‘760

7 Application received the Office Action rejection, title of the ‘440 Patent was purportedly
8 transferred to Defendant WEM.

9 1121, The transfer of the ‘440 Patent was Recorded with the USPTO in an Assignment on

10 January 3, 2011. A true and correct copy of the USPTO Assignment Webpage showing
1l the transfer of the ‘440 Patent to Defendant WEM is attached to this Complaint as

12 Exhibit 3. Exhibit 3 fails to show the proper chain of title of the ‘440 Patent from

13 inventor Jeffrey L. Kaehr to Defendants, which is why it is only upon information and
14 belief that Defendants actually own the ‘440 Patent.

15 |122. In or about January 2011, Plaintiff started marketing an inflatable pool with a three-

16 dimensional graphic on the pool (“3D Lagoon Pool”), which was developed by Plaintiff
17 as a modification to the 3D Shark Slide.

18 /|23,  OnFebruary 17, 2011, Defendants sent a cease and desist letter via email to Plaintiff

19 accusing Plaintiff of infringing the very recently acquired ‘440 Patent. A true and correct
20 copy of the February 17, 2011 email is attached to this Complaint as Exhibit 4. The |
21 February 17, 2011 email alleges that both the 3D Lagoon Pool and 3D Shark Slide

22 infringe the ‘440 Patent.

23 ||24.  Inthe February 17, 2011 email, Defendants also threatened to contact Plaintiff’s

24 customers regarding the alleged infringement.

25 1125, In the February 17, 2011 email, Defendants also threatened to “just take over the [3D
26 Lagoon Pool and/or 3D Shark Slide] as [they] have already proven to [Toys’'R’Us] and

27 Wal-Mart [they] can source vinyl and pass all their safety certification([s]

»s 1126, Defendants concluded the February 17, 2011 email with the threat that, should Plaintiff
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b refuse to alter its alleged infringing activity, Defendants will enforce their patent rights to

[ 5]

“their full extent.”

On information and belief, Defendants followed through on their threats and filed a

s
8}
~

4 lawsuit against Plaintiff’s customers alleging infringement of the ‘440 Patent.

5 1128, Plaintiff is under a reasonable apprehension of lawsuit from Defendants because

6 Defendants have: (1) alleged that two of Plaintiff’s current products, the 3D Shark Slide
7 and the 3D Lagoon Pool, infringe the ‘440 Patent; (2) threatened to contact Plaintiff’s

8 customers regarding the infringement allegations; and (3) threatened to file a lawsuit

9 against Plaintiff for infringement of the ‘440 Patent.

10 1{29.  Plaintiff denies that any of Aquawood’s and Manley’s products infringe any claim of the
1 ‘440 Patent, or any other Patent allegedly owned by Defendants. As such, an actual

12 controversy now exists between Plaintiff and Defendants, as to their respective rights and
13 responsibilities with respect to the ‘440 Patent.

14 1|30,  Plaintiff also asserts that even if the ‘440 Patent is infringed by the 3D Shark Slide or the
15 3D Lagoon Pool, Plaintiff has a license from Defendants to market these products.

16 |[31.  To resolve the legal and factual questions raised by Defendants, and to afford relief from

17 the uncertainty that has precipitared, Plaintiff is entitled to an order stating its rights under
18 28 U.S.C. §§ 2201-02, that its services, business practices and products do not infringe

19 any patent allegedly owned by Defendants, and/or that the *440 Patent is invalid and/or

20 unenforceable.

21 FIRST CLLAIM FOR RELIEF

22 (Declaratory Judgment of Non-Infringement of U.S. Patent Number 7,046,440)

23 1132, Anactual controversy now exists between Plaintiff and Defendants, as to their respective

24 rights and responsibilities with respect to U.S. Patent No. 7,046,440 (“the ‘440 Patent”),
25 and any other patents foreign or domestic that claim priority from the filing of the 440
26 Patent.

27 || 33. Defendants have alleged that Plaintiff has committed certain acts that infringe the ‘440

28 Patent, and Plaintiff denies that any of its products infringe any claim of the *440 Patent.
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| 1134, To resolve the legal and factual questions raised by Defendants and to afford relief from

2 the uncertainty that has precipitated, Plaintiffs are entitled to an order stating its rights

3 under 28 U.S.C. §§ 2291-02, that its services, business practices, and products do not

4 infringe any patent allegedly owned by Defendants, and/or that the *440 Patent is invalid
5 and/or unenforceable.

6 SECOND CLAIM FOR RELIEF

7 (Declaratory Judgment of Non-Infringement Due to License)

8 ||35.  Plaintiff re-alleges and incorporates by reference the allegations set forth above in

9 Paragraphs 1 through 34 inclusive, as though set forth in full.

10 {|36.  Plaintiff and Defendants entered into the Agreement, in which Defendants licensed to
1 Plaintiff the 3D Shark Slide and modifications thereof.

12 1137, Plaintiff developed the 3D Shark Slide and filed the *760 Application on the 3D Shark
13 Slide. Defendant Sgromo was one of the named inventors of the ‘760 Application.

14 /38, From 2009 to the present, Plaintiff has marketed the 3D Shark Slide. Plaintiff has

15 fulfilled its obligations under the Agreement, including the payment of royalties to

16 Defendants on the sales of the 3D Shark Slide.

17 |/39.  On September 14, 2010, the USPTO rejected all the claims of the 760 Application,

18 based in part of the ‘440 Patent. Defendants, one of which was a named inventor of the
19 “760 Application, had actual knowledge that the ‘760 Application was rejected in part
20 based on the ‘440 Patent.

21 1|40, On information and belief and in an apparent attempt to circumvent the Agreement,
Defendant Sgromo purchased the ‘440 Patent and purportedly transferred the ‘440 Patent
23 to Defendant WEM.

24 |41, Inor about January 2011, Plaintiff started distributing the 3D Lagoon Pool, which is a

23 modification to the 3D Shark Slide under Part 7 of the Agreement.

26 1142, On February 17, 2011, Defendants sent a cease and desist letter via email to Plaintiff

27 accusing Plaintiff of infringing the very recently acquired ‘440 Patent. On information

28 and belief, Defendants eventually followed through on their threats and filed a lawsuit
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1 against Plaintiff’s customers alleging infringement of the ‘440 Patent.

21143 Part 7 of the Agreement specifically provides that Plaintiff has the right to modify the 3D
3 Shark Slide. Because the 3D Lagcon Pool is a modification of the 3D Shark Slide under
4 Part 7 of the Agreemernt, Plaintiff has a valid license to manufacture, distribute, and sell

5 the 3D Lagoon Pool. Plaintiff’s 3D Lagoon therefore does not infringe any claim of the

6 ‘440 Patent under the terms of the Agreemernt.

7 1144, To resolve the legal and factual questions raised by Defendants, and to afford relief from

8 the uncertainty that has precipitated, Plaintiff is entitled to declaratory judgment that

9 Plaintiff’s 3D Lagoon and 3D Shark Slide do not infringe the ‘440 Patent under Part 7 of
10 the Agreement.

1 THIRD CLAIM FOR RELIEF

12 (Intentional Interference With Prospective Economic Advantage)

15 [{45.  Plaintiff re-alleges and incorporates by reference the allegations set forth above in

14 Paragraphs 1 through 44 inclusive, as though set forth in full.

15 ||46.  Plaintiff has and had an expectancy in continuing and advantageous economic

16 relationships with current and prospective purchasers of the 3D Lagoon Pool, 3D Shark
17 Slide, and works derived therefrom.

18 ||47.  These relationships contained the probability of future economic benefit in the form of
19 profitable sales of the 3D Lagoon Pool and 3D Shark Slide. Had Defendants refrained
20 from engaging in the unlawful and wrongful conduct described in this complaint, there is
21 a substantial probability that Plaintiff would have initiated or expanded contracts with

22 other potential customers to promote the 3D Lagoon Pool and 3D Shark Slide.

23 ||48.  Defendants were aware of these economic relationships and intended to interfere with

24 and disrupt them by purchasing the ‘440 Patent and wrongfully filing suit against

25 Plaintiff for patent infringement of the 3D Lagoon Pool and 3D Shark Slide even though
26 Part 7 of the Agreement between Plaintiff and Defendant allowed Plaintiff to develop,
27 manufacture, and sell the 3D Lagoon Pool and 3D Shark Slide.

28 1|49,  Defendants allegations of patent infringement of the 3D Lagoon Pool and 3D Shark Slide
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! are objectively baseless and were made in bad faith.

2 1150. As a direct and proximate result of Defendants’ actions, Plaintiff has suffered economic
3 harm, including, but not limited to, loss of profits from sales to current or potential

4 customers of the 3D Lagoon Pool and 3D Shark Slide. Defendants’ wrongful conduct

5 was as substantial factor in causing this harm.

6 ||51.  Unless Defendants are restrained by injunctive and declaratory relief, their actions are

7 likely to recur and will cause Plaintiff irreparable injury for which there is no adequate
8 remedy at law.

9 1152, Defendants’ interference with Plaintiff’s prospective economic advantage with its current
10 and future customers, as described above, was willful, malicious, oppressive, and in

1 conscious disregard of Plaintiff’s rights, and Plaintiff is therefore entitled to an award of

12 punitive damages to punish their wrongful conduct and deter future wrongful conduct.
13 FOURTH CLAIM FOR RELIEF

14 (California Common Law Unfair Competition)

15 153 Plaintiff re-alleges and incorporates by reference the allegations set forth above in

16 Paragraphs 1 through 52 inclusive, as though set forth in full.

17 ||54.  The acts and conduct of Defendants alleged above in this Complaint constitute unfair

18 competition pursuant to the common law of California.

19 {155, Defendants have engaged in unfair trade practices and unfair competition in connection
20 with purchasing the *440 Patent and willfully filing suit against Plaintiff for patent

21 infringement despite Plaintiff’s license to practice the 3D Lagoon Pool and 3D Shark
22 Slide.

23 {|56.  Defendants allegations of patent infringement of the 3D Lagoon Pool and 3D Shark Slide
24 are objectively baseless and were made in bad faith.

»s ||57.  Defendants’ acts and conduct are likely to interfere with Plaintiff’s economic

26 relationships with current and prospective purchasers of the 3D Lagoon Pool and 3D
27 Shark Slide in violation of Plaintiffs rights under the common law of unfair competition
28 of the State of California.

SECOND AMENDED COMPLAINT FOR DECLARATORY JUDGMENT AND DAMAGES - 8




Case 2:11-cv-03046-SJO-AGR Document 60 Filed 05/03/12 Page 9 of 31 Page ID #:377

I 1158, Defendants’ acts and conduct as alleged above have damaged and will continue to

[£9]

damage Plaintiff’s economic relationships and have resulted in losses to Plaintiff and an

3 illicit gain of profit to Defendants from royalties paid in the Agreement.
4 FIFTH CLAIM FOR RELIEF
5 (Unfair Competition — Cal. Bus. & Prof. Code § 17200)

6 1|59.  Plaintiff re-alleges and incorporates by reference the allegations set forth above in

7 Paragraphs 1 through £8 inclusive, as though set forth in full.

8 1160.  Defendants have engaged in a pattern of unlawful, unfair, deceptive, and fraudulent

9 business practices, contrary to public policy, based upon objectively baseless allegations
10 of patent infringement and in bad faith, by interfering with business relationships, and

1 other illegal acts and practices alleged, all in an effort to gain unfair competitive

12 advantage over Plaintiff. These unlawful business acts or practices were committed
13 pursuant to business activity related to development, manufacture, and sell of the 3D
14 Lagoon Pool and 3D Shark Slide.

15 1|61.  The acts and conduct of Defendants constitute fraudulent, unlawful, and unfair

16 competition as defined by California Bus. & Prof. Code §§ 17200, et seq. Moreover,
17 Defendants’ conduct constitutes unfair competition under California Law.

18 1162.  Defendants have improperly and unlawfully taken commercial advantage of the 3D

19 Lagoon Pool and 3D Shark Slide in violation of the Agreement. In light of Defendants’

20 conduct, it would inequitable to allow Defendants to succeed in their patent infringement
21 suit even though Plaintiff has a valid license pursuant to the Agreement.

22 1163,  Asadirect and proximate cause of the aforementioned unfair and unlawful acts and

23 practices, Defendants’ conduct, as alleged herein, has interfered with Plaintiff’s economic
24 relationships and, consequently, constitutes a fraudulent business act or practice within

25 the meaning of §17200, ¢t seq., of the California Business and Professions Code.

26 Defendants’ unfair business practices have unjustly minimized Plaintiff’s competitive

27 advantage and have caused and are causing Plaintiff to suffer damages. These wrongful
28 acts have directly and proximately caused Plaintiff substantial injury, including loss of
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! customers, loss of goodwill, dilution, confusion of existing and potential customers,

2 { injury to reputation, and diminution of the value of Plaintiff’s services. Unless
3 Defendants are restraired from the unfair, unlawful, and/or fraudulent business practices
4 and unfair competition described herein, Plaintiff will continue to be irreparably harmed.

5 ||64.  Plaintiff is informed and believes, and thereon alleges, that Defendants acquired from

6] Plaintiff royalties derived from the Agreement and profits and benefits amounting to a

7 substantial sum of money in this pattern of unlawful, unfair, and/or fraudulent business
8 acts and practices set forth in the preceding paragraphs of this Complaint, all to the

9 detriment of Plaintiff. This unjust enrichment continues to occur as Defendants continue
10 to engage in said unlawful, unfair, and/or fraudulent business acts and practices.

111165,  Asaresult, of such unfair competition, Plaintiff has also suffered irreparable injury and,
12 unless Defendants are enjoined from such unfair competition, will continue to suffer

13 irreparable injury, whereby Plaintiff has no adequate remedy at law.

14 || 66. Defendants committed these unfair business practices within one year prior to the filing
15 of this Complaint, and are continuing to commit these acts to this day.

16 ||67.  Pursuant to California Business and Professions Code §17203, Plaintiff is entitled to

17 temporary restraining orders, restitution, disgorgement of Defendants’ profits, and

18 preliminary and permanent restraining orders, restitution, and preliminary and permanent
19 injunctions against the behavior as alleged hereinabove of Defendants, their agents,

20 employees, representatives, and all persons acting in concert with them from engaging in
21 || further acts of unfair competition and unfair business practices.

22 ||68. By reason of the foregoing, Plaintiff is entitled to preliminary and permanent injunctive

23 relief against the Defendants, and each of them, and anyone associated with them, and

24 anyone who acts in concert with them, to restrain further acts of unfair competition and,
25 after trial or summary judgment, to recover any damages proven to have been caused by
26 reason of Defendants’ aforesaid acts of unfair competition, and to recover enhanced

27 damages and attorneys’ fees, based upon the willful, intentional, and/or grossly negligent
28 activities of the Defendants.
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b1 69. Pursuant to California Business & Professicns Code Section 17203, Defendants are

155

required to disgorge and restore to Plaintiff all profits and property acquired by means of

3 Defendants’ unfair competition with Plaintiff. Defendants should be compelled to permit
4 Plaintiff to develop, manufacture, and sell the 3D Lagoon Pool and 3D Shard Slide in

5 violation of California Business & Profession Code § 17200 ef seq., and should be

6 enjoined from further unlawful, unfair, and deceptive business practices

7 SIXTH CLAIM FOR RELIEF

8 (Unjust Enrichmen/Restitution)

9 1170, Plaintiff re-alleges and incorporates by reference the allegations set forth above in

10 Paragraphs 1 through 69 inclusive, as though set forth in full.

11 {{71.  Defendants unjustly received benefits at the expense of Plaintiff through their wrongful
12 conduct, including Defendants’ interference with Plaintiff’s business relationships, which
13 took substantial time and money for Plaintiff to develop. Defendants continue to unjustly
14 retain these benefits at the expense of Plaintiff. It would be unjust for Defendants to

15 retain any value they obtained as a result of their wrongful conduct.

16 ||72.  Plaintiff is accordingly entitled to full restitution of all amounts in which Defendants

17 have been unjustly enriched at Plaintiff’s expense.

18 PRAYER FOR RELIEF

19 WHEREFORE, Plaintiff prays the following relief and judgment be granted against

20 || Defendants, as follows:

21 |l AL For a judicial determination and order declaring that none of Plaintiff’s products infringe
22 any patent allegedly owned by Defendants, and/or that the ‘440 Patent is invalid and/or
23 unenforceable.

24 ||B. For an order enjoining Defendants and their agents and attorneys from further asserting
25 | patent rights against Plaintiffs and/or its customers.

2 || C. For an order awarding Plaintiff punitive damages in a sum to be determined at trial on the
27 basis of Defendants’ intentional interference with Plaintiff’s prospective economic

28 advantage;
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1D, For an order awarding restitution and disgorgement of all ill-gotten gains unjustly
2 obtained and retained by Defendants through the acts complained of here;
3 ||E. For a judgment against Defendants that they have engaged in unfair methods of
4 competition in violation of California common law; and otherwise injured the business
5 reputation and business of Plaintiff by Defendants’ acts and conduct set forth in this
6 Complaint;
7 ||F. For a judgment that Defendants be required to pay over to Plaintiff damages suffered by
8 Plaintiff as a consequence of said acts complained of herein, and that those damages be
9 trebled as interference with economic relations and unfair business practices are
10 intentional, deliberate, and willful, together with costs and interest;
1n G, For the recovery of Plaintiff’s full costs and reasonable attorneys fees; and
12 /| H. For such additional and further relief in law and equity, as the court may deem just and
13 proper.
14 Respectfully Submitted.
s Law Oi?fi;:; of /i;th ;ﬁ\ssman, Esq.
/
6 || Dated: April 23, 2012 s / Ao N
ihard &. Grossfan, Eéq./
17 Counsel for Plaintiff Aquawood, LLC.
18
19
20
21
22
23
24
25
26
27
28 |
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LICENSE AGREEMENT

This LICENSE AGREEMENT (“the agreement”) is mada and entered into the 6th day of
February, 2009, by and between Wids Eyes Marketing Lid., Limitad Liabllity Corporation
in Vancouver, British Columbla CANADA with offices located at #203-2208 Carroll St
Oakland, GA, 94806("Licensor”) and Aquawcod LLC. a California corporation, having its
principal place of business at 2229 Barry Ave. Los Angetes, CA 80084 ("Licenses™).

WHEREAS, Licensor has invented and/or created, and belleves that it is the sole and
exclusive owner of all rights, including without imitation patent rights, trademarks, trade
secrets, and copyrights in certain technology:

WHEREAS, Aquawood desires to oblain a icense to the sale and exciusive rights to
manufacture, have manufactured, markst, promote, advertiss, use, offer to sell, sell and
disiribute such certain technology;

NOW, THEREFORE, in consideration of the performance of the mutual: covenants harein
contained, & is agreed as follows:

1. LICENSE GRANT

{8) "Product™ means the technology entitied the 3D SHARK BITE WATER SLIDE
that is described and depicted on Exhibit A attached hereto and incorporated hereln

by reference.

(b) Liosnsor granis o Licensee the sole and exclusive rights (inciuding without
fimitation all paten, trade secret, copyright, rademask, and other intellectual proparty
tights), throughout the world, to manufacture, have manufactured, market, promote,
adveitise, use, offer to sall, sell and distribute the Product and any extengions,
medifications or improvernents thereto; and, in addition, grants to Licensee the scle
and exclusive rights, throughout the workd, to manufacture, have manutactured,
market, promote, advertise, use, offer to sell, sell and distribute any invention which
is embodied in the Product or which is the subject of any patents to lssue from any
patent applications which have been or may be flied covering all or any portion of the
Produst Licensor also grants to Licensee all marchandising rights in the Product
including but not limited to the patkaging, trademarks and copyrights.

(€) Licensor grants to Licenses tha right to sublicense, throughout the world, all rights
granted in Paragraph (b) of this Section.

(@) if Licenses in its sole discration considers it necessary or desirable
to obtain patent protection In the Unlied States ur any other country for the Product,
Licensae shall notify Licensor of that decision and Licensor shall promptly exacute

EXHIBIT 1 PAGE 13
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{b} Licensor shall essign to Livensea eny patent application or patant clgiming the
Product, or any aspects thereof, for the taim of this Agreemsni.

{c) All trademarks and copyrights reistod to the Product and developed, crested, or

{d) Nothing contained in this Agreament shail require Licensee to seek patent or
other protection for the Product except In Liconsee's sale and absclute discretion,

3. RQYALTIES.

(m)mwwalosm shall mean Licensae's gross sales (1.e., the gross Invoica
amount killad customers) of Licensed Products, fess any and all freight, discounts,
sliowances, credits and returns atirbutatle to the Licensed Products. No other costs
hmteddlmuyornmmumuﬁmxm solling, advertising, and
distribution of the Licensed Products shall ba daducted nor shail any deduction ba
allowad for any uncoliectibie amounts or aliowanoes. Tota! discounts, exciusive of
Mawmmmmmmwmwno«m

Agquawood
Institution and no rayaities shall be paysble with respact to any such contribution.

(b) Product. Licensee shall pay to Licansor royaities of one percent (1%) of Net
MWWMMNWWNWO’ is Agreemant

(c) Sublicanses;. Shouk! Licenses or any aftiliats, subsidiary or controlied company
grant any approved subiiconses, Licenses shall pay Licensor
WPWW)&MWWMWWMM
sublicenses. Licensee further agress to pay Licensor 20% of any lump sum payment
or advance agginst royaities received by Licensee from a subficense at such time as
the payment or advance is received by Livenssa.

{d) Ssies by Licensoe snd its aiftfigles, associatas, or subsidiaries to one ancther
shall not be deomed Net Wholesale Sales.

-4, ADVANCE. Upon execution of this Agreement, Licensee shall pay to Licensor $
1.00. Further, upon Licansee's detenination in lts sole discretion, that it can produce

Approved Samples.

. Each payment
report, satting forth all Information necessary for the caiculation of such payment. Royaity
peymanis on foreign sales shall be calculated and remitted in U.S. Dollars, net of any
withholding taxes imposed by sald couniry, using the prevaling exchange rate on the date
mmmumwmmmmmmme'mmmu
i X om. Royally paymants shall be directly wired into Licensor's

EXHIBIT 1 PAGE 14



Case 2:11-cv-03046-SJO-AGR Document 60 Filed 05/03/12 Page 15 of 31 Page ID #:383

Swift Code: HKBCCATT
Qc paid by check to:

8. RECORDS. Licensee shall keep and maintain complets and accurste records
reflecting the b’d‘oumﬁonnwywwi&'m-mmddlmlvmb and shall
allow representatives of Licensor, upan at iaast tan (30) days prior written notice, during
mmmammmmwmmmmmem
fo inspect and make extracts or coplas of such reconds for the purpose of ascertaining the
correciness of such payments. Licensor shall bear the fufl cost and expense of such audit,
unioss a discrepancy in excess of five percent (5%) in favor of Licensor Is discovered, in
which svent Licensee shall bear the full cost and expense of such audit, Any chalange by
Licensor to the accuracy of any paymant of Licensee must be made by written notics from
Licensor to Licensae within two (2) years from the dats of the challengad payment.

7. EFRODUCT MODIFICATION

(a)mmmm In its sole discretion, to modify the Product including,

fthout Bmitation, the form of the Product, and to manufacture, gromote, and seli the
Produdtsnw tf such modification or change fs later incorporated in an
improved or modified product by Licensee, such Improved product shall be a
Licensad Product subjact to ths paymant of a Royaly in accordince with the tamms
theraof. Licenses shall ba the owner during and after the term of this Agreement of
ail intellectual property rights in eny modificatons, improvements, and enhancements
mnmmwmum(mbmnmm
approval and consent) incorporatas any dominant feature of the Licensed Product in
ofher products, such other products shall be a Licensed Product subject to the
paymant of a Royalty in accordance with the terms hereof,

{b) During the term of this Agreement, Licensor shall disciose to Licensee any
Mﬁ:mmions. modifications, or improvements to the Product developed by,
of knawn to, Licensor.

&. IDEMNITY
(a)mmumamm indamnify and hold Licensor, is officers, directors,
agents and employees, wxygﬂuﬂm , axpensas and losses (including
reasonable attomeys’ fees) | Licansor through claims ¢f third partiss
MLbawrmamuwmmm.m.mmmmﬁmquun
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of the Licensed Products inciuding, but not imited to, actions foundad on product
liability, but expressly excluding actions founded on inteliectunl proparty rights unless
the inteflectual property fights infringemant Is 1 result of a modification or change to
the Product created by Licensies.

mtmnswqmbhdamﬂymhddhammm its officers, directors,
agents, and employees from any logs arising from any legal action commenced
mmmmammmw product Infringes on a United
States patent, copyright, trademark, or othar recognized (ntellectua! property right of
& third party. in the event that the legal action is commenced against the Licensee,
Licensor agrees that Licensee shall control the defense of the action and shall have
the right (o settie or otheswiss tsnninate the proceedings related to that action. No
Indemnification by the Licensor shall be required where the claim of infringement is
based on changes made by the Licensee to the licensad product.

INFRINGEMENT. Licensor shall prompily notify Licensee of any infringements,
mamwmma.m&.ormtomm In the event of
infringement of any patont or other right covering the Product, Licensee shall have the
exciusive right to prosecuta an infringement suit, in its name or in the name of Licensor, if
sppropriste, as determined in the sols discretion of Licansee after natice to Licsnsor of that
intention. Licensee may then select legal counsel and shall bear ali of the legal fees and
costs, and shail retain all recovery.

10 SELL-OFF. Upon termination of this Agreament, Licensee shal! have the right to
dispose cf any Products which are on hand or in-process for a period of one hundred elghty
(1smmmmmwmmmmw«dmwwmmm
the sell-off period shall be subject to thi royalty set forth in Section 3 hereof

11. JERM. This Agreement shall begin when axecuted by all parties and shall continug untl
terminated according to the provigions harein.

(a)mwmmymmmwmrmupmmmm)dmm
notice to the other party in the event of 8 breach of material provision of
Agreemant by the other party, pmmmmmmlm(w)daypemm
pwtyhd?&hﬂshmnﬂ:bmdrwmwmmanwm
pursue such cure

(b) Licensee shall have the right to terminate this Agreemant, in iis sole discration,
upon thirty (30) days written notice to Licenacr. In addition, Licenses shall have the
right to Immediatsly terminate this Agresment, with no obligation on the part of
Licensee to pay any royalties under Section 3, upon written notice to Licensar, if
Licensoe determines, in its sale discretion, that it cannot produce safety-approved
production sampies of the Product ("Approved Samplas®).

(c) Licenses shall have the right to immadiately tarminate this Agreament upon

writien notice to Licensor, and with mmmmmmmdmw

pay any royalties under Section 3 herein, f Licensor bresches any of the

represgntations and warranties sat forth In Section 13 herein. In the event Licensee

tarminatas the Agreement pursuant to this Paragraph 12(c), Licensor shall
mmmruawmmuammm.w
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(d) In the event of termination of this Agreement pursuant to this Section 12, all sums
due hereunder to Licensor shali be dua and payabie within sixty (60) days Al rights

herein granted to Licensee, except as otherwise provided herein, shall automaticalty
revert to Licensor which shall be free to expiokt same without any further obiigation to

() Upon termination of this Agreement for any reason, the provisions of Sections 8,
8, 10, 12, 13, 14 and 15 (as applicable) shall remain In full force and effect in
accordance with thelr terms. Provislions of other Sactions which, by thelr nature, must
remain in effect bayond the tenvination of this Agreement shall survive,

@) immediats Right of Termination of License. Licensor shall have the right to
terminatle this Agreament by giving notice to Licansee in the event that
Licensoe doas any of the following:

(1) falls to obtain or maintain product lisbdlity insurance in the amount and of
the type provided for hersin; or

(2) fias a petition in banirupicy or is adjudicated @ bankrupt or insolvent, or
makes an assignment for the banefit of crediiors, or an armangement
pursuant to any bankruptcy law, or if the Licansee discontinues or dissoives
it business or if a receivar is appointed for the Licenses or for the Licansee'
§ business and such recoiver is not discharged within thirty (30) days.

(3) falls to mest the Product introduction Date as specified herein or f,
commencing February 1, 2009, Licenses falls to sell the Licensed Products
In reasonable commerclal quantities during any calendar year.

(4) fails to cure any non-payment of owed royalties within thirty days of
recaipt of notice from Licensor of such non-payment.

@ represents and warrants that it owns the rights and powers granied to
Licensee under this Agreament.

{b) Licansor represants and warrants that no person or entily has asserled, is
ssserting or has threatened to assert to Licensor any ownership interest in the
Product.

(¢) Liconsor represents and warrants that, lo the best of its knowladge, the Product,
in the form originaily submitted to | icansee by Licensor, together with any changes
made by Licensor, do not infringe any rights held by any pereon or entity.

(d) Licenaor represents and warrants that it has independently and solely conceived
and developed the Product without darivation from any other product and that
Licansor is under no Obligation, either axpressed or implied, to any person or entity
that would restrict or limit the ability of Licensor to enter into this Agreamant with
Licensee or which would cause the Product to infringe the righis of any person or
entity. Licensor has legal right, power and authority to ficonse and transfer the rights
hereunder and to enter Info and perform its cbiigations under thia Agreement.
Ucensar represents and warrants that the Product dces not use or incorporate any
trade secrets or copyrights of third parties and that Licensea's practice of the Bcense
confirmad herein shall not result in copyright infringement or trade secret
misappropriation.
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(e) Licenses reprosents and warrants that & will use its reasonable bast efforts to
promote, market, advertise, sall and distribute the Licensed Products in the Licensed

Tartory.

(7} Licensee shall introduce the Licensed Products an or before October, 2008 at the
;mwwammmm.mmmmwm
reamen

14.  LIMITATION ON LIABILITY. NEITHER PARTY SHALL BE LIABLE TO THE OTHER
FOR ANY CONSEQUENTIAL, INCIDENTAL, SPECIAL OR EXEMPLARY DAMAGES
(INCLUDING, WITHOUT LIMITATION, LOST PROFITS OR LOSS OF GOODWILL)
AARCM(SNGQUT OF OR RELATED TO THE TRANSACTIONS CONTEMPLATED BY THIS

15,  INSURANCE. Licensee shail, throughout the Term of the Agreement, cbtain and
insurance

ing
Licensor, and Licensor's heirs, assigns and legal representatives, as additional insured.
Such policy shall provide protaction againet sll claims, demands, and causes of action
arising out of any defects or fallure to perform, alleged or otherwise, of the Licensed
Products or any material used in connaclicn therewith or any use thereof the amount
coverage shal be Two Miltion Dollars ($2,000,000). The policy shall provide for thirty (30)
days notice io Licensor from the insure: in the event of any modification, cancellation or
termination thereof. Licensae agrees to fumish Licensor a current cerfificate of insurance
evidencing same, and in no event shall Licensee manufacture, distribute or sell the Liconsed
Producis prior to recelpt by Licensor of such evidence of insurance,

18.  SAMPLES. Licensee shall supply to Licensor threo (3) sampies of each Licensed
Product no more frequently than once par calendar year, at no charge (0 Licensor.

17.  NOTICES. Any notice required to be given pursuant to this Agreemant

shail be in writing and maltad by certified or registered mail, return receipt requested or
delivered by a national avernight express service, to the parties at the addresses st forth
hevein above, or at such other address as provided by party hereto,

18.  MISCELLANEOUS

(a) Confidential Terms Licensor shail not disclose, advertise, or publish the terms
and condiions of this Agreament without the prior written consent of Licensee.

(b) Exhibits: Modifications to Agreement. Any material contained In an exhibit to this
Agreement shall be incormporated in this Agreement. From time to time, the parties
may modify this Agreement, including the information specifiad in the exhibiis. Such
modifications, if In writing and exucutad by il parties, shall be incomorated in this
Agreement and shall be binding on the parties.

(c) Goveming Law. This Agreement shall be govemad by and construed under the
&«m&dmmmummm&mmuma
laws provisions thereof and without regand to the United Nations Convention on
Contructs for the intemational Sale of Goods.
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Disgule Resohution. Except
aibitration, the parties agree that any and all disputes, ciaims or controversies arising
out of or relating to this Agreement that are not resolved by thelr mutual agreament
sha1l be submitted to final and binding arbitration before JAMS (Judicla! Arbitration
and Madiation Services/Endisputs, or its succeasor, pursuant to the United States

that they win mmmhmmmwm and that they will share
equally in its costs. mmmmwmwmm by any

court of competant jurisdiction, and the party sesking enforcement shail be entitiad to
an award of all costs, fees and axpenses, inclixing attomaeys’ fees, to be paid by the
party against whom enforcement is ordered.

(e) Assignmont. Licensor shall not assign or transfer, in whole or in
mmmwormmmmmmmmm prior written
consent of

it iccasnors. The provisions of this Agreement shall be
mupmwmmmwumwmwmm their helrs,
administrators, successors and assigns.

() No .laint Venture. Nothing contained herein shall be construed as a joint venture
or ghadl make one party the agent of the other party.

m)mmmmm:medhmw“wmmmn
and for reference purposes only and shall not form a part or sffect the

kﬁum&ndﬁ\hﬁamm.

mﬂnn This Agreement constituies the entire understanding of the parties,
(Nlm and supersedes &all prior agreements betwoen the parties, and is Intended as
amwdmwmmmmmw
any other dacuments which may be in confilct with said Agreement.

) Sevambifity. If any part of this Agreement shait be declared invalld or
unenforceable by a court of competent jurisdiction, it shall not affect the validity of the
balanca of this Agresment.

(k) Egres Majeute. (n the event of u force majeure event which prevents or hinders
performance hereunder, no default or llabliity for non-compliance occaslaned thereby
during the continuance thereof shall exist or arise.

0 Counterparts. This Agreement may be executed in two or more counterparts, each
of which will be desmed an original, mnmmwm:m«»w
Mmememawnua?mdﬁsm

, the pasties will deliver original execution copies of this
wmmmummpmmmw
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{m) Exocytion. The submission of this form of licanse agreement for examination
and/or axecution does not conatitule an option and shall vest no right in either party.
This docurmant will becoms effoctive as 8 license agreamant anly upon exscution

and defivery thereof by all the parties hereto.
IN WITNESS THEREOF, the parties have caused this Agreement to be executod by thelr
duly authorized representatives.
LICENSEE: LICENSOR:
Aquawood |LC. WIDEEYES MARKETING
e
By 8y. ; i
| Name: £2.1an DOBIMSLY Name: Peter A, Sgromo
| e PLESLDEAT Title: PregidenyFounder

| Dated; Dated: 02072008

3]s Joq
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1
3-D VISION SYSTEM FOR SWIMMING
POOLS

BACKGROUND OF THE INVENTION

1. Field of the Invention

The present invention relates to dJecorative enhancements
for swimming pools and more part:cularly 10 2 stereoscopic
viewing system based on submergedi anaglyphs in swim-
mung pools and filtering stereoscopic goggles for use by
swunmers in viewing the anaglypbs.

2. Description of the Problem:

Public stereoscopic viewing systers rely on presenting
two slightly different views of a subject 10 each of a viewers'
eyes. The anaglyph is a key element of such viewing
sysiems. An anagiyph is a steroogram in which the two
views of a subject are printed or projected, substaniially
supenimposed, in complementary colors, usually red and
biue. Transmission of the red view may be blocked using ¢
red filter and the blue view can be blocked by blue filter
Placing one each of the appropriate filters in {ront of each
eye resulls in each eye seeing only one of the two colored
views. The filters are typically incorporated into spectacles

so that when the anaglyph is viewed through the spectacles, 2

an illusion of depth is produccd hecause cach cyc is sceing
elements of the subject from shyhily different aspects

The basic principal of presenting two horizontally shifted
views of the same subject to each eye of the viewers can be

implemented in other ways, such as using polarizing filters 3

or projecting alternating views of o subject and supplying
the viewers with hiead sets having svnchronized shutters.
Obviously, the quality of image produced can suffer some-
what dw 1o the modifications requirad of the underlying
images. J.S. Pat. No. 4,620,770 to Wexler addresses the
tendency of color stereoscopic systems 1o appear monochro-
matic when viewed through filtering spectacies by adding
one or more colors to one of images. The modified anap-
lyphs of Wexler appear more normally colored when viewed
through filiering spectacics.

The systems described above arc characterized as public
1o distinguish them from full color vysiems, such as the
VIEWMASTER™ siereoscopic viewers, which use binocu-
lar tvpe optical paths to deliver offset, but full color, views
of a subjeet to cach eye. This laner tvpe of system, while
providing an excelient image because the prints or projec-
tions are unmodified in terms of color or polarizatien, is
wherently a private system being usable by only one person
at o time.

Public stereoscopic image systems sased on color, light

polanization and shutter synchronization have been used
with television and computer games, in movie theaters, and
n books. 1n such settings, the reproduced image is largely
the focus of the viewers' activities. Prior art public stereo-
scopic image systems have been based on the assumption
that while people would choose to weer filtering spectacles
for purposes of entertainment, they would not be likely o
choose to wear such spectacles whule active in other pur-
suits

It 15 an object of the invention to apply to public stereo-
scopic image systems {o environments where people can
readily use filtering spectacles in the course of other activi-
tes.

It 1s a further object of the invennon 10 provide a punlic
stercoscopie image system which enhances the three dimen-
sional effect of the image on viewers.

o

e
o

2
it is vet another object of the invention 1o apply to public
stereoscopic image systems as an ambiance enhancing ele-
ment to swimming pools and other outdoor swimming
envimnments.

SUMMARY GF THE INVENTION

According to the invention there 1s provided a public
spectroscopic viewing systern comprising a pool of water, an
anaglyph submerged in the pool of water, an air/water
barrier vetween the eyes of a viewer and the anaglyph and
filter spectacles for the viewer 10 wear which pass differing
views from the anaglyph 10 each of the viewer's eyes. The
anagiyph is encased in, or applied to, a water proof sheet

s which may be in turn apphecd (o an interior face of the pool

The sheet is preferably retained in place on the pool's face
by ar. adhesive such as petroleum jeily.

Adcitionzal effects, features and advantages will be appar-
ent ini the written description that follows.

BRIFF DESCRIPTION OF THE DRAWINGS

‘The novel features believed characteristic of the invention
are set lorth in the appended claims. The invention uself
however, as well as a preferred mode of use, further objects

" and advantages thereof, will bes: be understood by reference

to the iollowng detailed description of an illustrative
embodiment when read in conjunction with the accompu-
nying drawings, wherein:

FIG. 1 is a exploded, pesspective view of a swimming
pool ijlustrating positioning of a anaglyph structure.

FIG. 2 is a top plan view of a swimming pool with a
anaglyph applied to the botiom surface thereof.

FIG. 3 is a cross sectional view of a swimming pocl in
which @ swimmer can view anaglyphs positioned on the
sides cr bottom surfaces of the poel.

FIG. 4 15 a perspective view of a pair of swimming
goggles which incorporate filtenng lenses in complementary
colors.

FIG. 5 is a cross-section view of the stereoscopic image
system of the present invention.

DETAILED DESCRIPTION OF THE
INVENTION

Referring now to the Higures and in particular to FIG. 1
there is iilustrated a swimming pool 25 baving four vertical
sides 251, 252, 253 and 254 and a bottom 258. Swimming
pool 25 is preferably an open air pool for ilumination by the
sun 260 While natural light gives the best results, the system
can be inplemented in an indoor pool or fountain, and be
illuminated from other light sources, such as an underwater
lamp 257 as shown installed in pool side 252. Anached to
vertical side 251 and pool bottom 255 are anaglyph struc-
tures 16 and 10A. Anaglyph structures 10 and 11A are
preferably vinyl sheets on which an anaglyph 12, which
includes rwo horizomally scparated but partislly superm-
posed views 13A and 13B of a scene, may be printed or
embassed. Anaglyph 12 may be a color anaglyph represent-

» ing an underwater scene appropriate for decorating 2 pool.

Anaglyph structures 10, 10A may be attached to pool sides
or botioms with the anaglyph oriented away from the
supportir.g structure for viewing. Attachment of an a_n;-.\g_l)_/ph
structure w a pool surface is eifected using an adhesive. This
allows the structures to be periodically changed allow:ng
change in scencry. Pool 25 is designed to be filled with water
to near the pool's edge 256. As is weli known, air and water
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have differing indices of refraction, and objects submergec
w water but viewed from across a water/air barrier can
appear substantially magnified in size. Anaglyph 12 i
illuminated by either natiral or artificial light, both from
outside the pool or in the pool

Swimming pools may be lined with vinyl or they may
have concrete sides. Referring now to FIG. 2, 2 second pool
125, having viny| sides 30 and a vinyl bottom 26 is illus-
trated in which an anaglyph 35 has been directly incorpo-
rated into the vinyl of the pool bottem. Pool 125 is set in
deck area 100 having u fascia 28 surrounding the pool.

In FIG. 3 a swimmer 40 floating in water 42 contained in
pool 25 can view anaglyph structures 10 and 10A attached
10 the pool bottom 255 and pool side 251. Anaglyph struc-
rres 10 and 10A are fully submerzed in water 42 and
illuminated allowing swimmer 40 to see the anaglyphs on
the exposed sides of the anaglyph structures 10 and 10A.
Swimmer 40 wears swimuning goggles 19 with differentially
colored lenses to produce the threc dimensional effect and
thereby adding interest in the swimmung experience.

Referring to FIG. 4 swimming goggles 19 are depicted
having a left eye piece 145 and a right eye piece 146 held
together in a loop by an adjustable elastic strap 47 and a nose
bridge 48. Goggles 19 are illustrative of a type of eye wear
that can be adapted for use as sterecscopic spectacles for use
with a submerged anaglyph, and onc that is advantageously
employed with anaglyphs of the present invention because
they can be adapted lo provide the necessary optical filtering
required to produce the three dimensional illusion of the
stereoscopic viewing system while providing a barmer
between water and air. As a result, the image seen by a user
is magnified. kyepieces 145 and 146 are backed by form
fiting. pliable cushions 49 and §1. which fit around the eye
sockets of the swimmer and trap air against a smal! portion
of the wearer’s face including the cyss. Tenses 45 and 46
form the front portion of eyepieces 145 and 146 and are
made of clear plastic, with lens 45 being tinted red and leas
46 being tinted blue, which are the usva! filter combinations
for common anaglyphs

Referring 10 FIG. § the cooperation of the elements of the
stervoscopic viewing system of the presen! inventicn is
illustrated. A anaglyph structure 10 is applied o a wall or
other base 200 using a coating 80 of a water repelling but
slow dissolving adhesive such as petmleum jelly. Structure
10 1s submerged under water and oriented so that the
anaglyph is on face 11 away from the wall. A viewer of the
anaglyph 1s turned so thal his eyes EL and 12 are directed
toward the anaglyph, but arc scparatod from the water by a
layer of air trapped against his face 82 by goggles 19
Goggles 19 comprise cushions 49 axt §1 which are urged
into sealing contact with face 52 by stiap 47 and potentially
by external water pressure on eyepicces 145 and 146. Lines
of sight 101 and 102 from eyes E1 and E2 arc illustrated as
canted with respect to another to emphasize the parallax
differences between the views presented in the anaglyph as
perceived by the viewer's left and right eyes. These differ-
ences give the viewer the illusion of depth in the processed
image. Line of sight 102 is further bent to indicate the
difference in the refractive indices lor water and air, which
magaifies the image. Lens 45 is indicated by the letter R as
being a red filter and lens 46 is indicated by the letter B as
being a blue filter. The stercoscopic viewing system of the
invention can be used with conveniional stereoscopic spec-

tacles worn by & viewer whose fuce is above the pool of

water.
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The mvention provides a public stereoscopic viewing
syster1 in a swimming eavironment where people can
readily use goggles configured as filtering spectacles in the
course of other activities. “Tus allows the effective use of
anaglyphs as decorative trestments in swimming pools The
water to air barrier provided by the goggles. or the atmo-
sphere enhances the three dimensional effect of the image on
viewers by magnifying the perceived image.

Whule the invention is shown in only two of its forms, it
is not “hus limited but is susceptible to various changes and
modifications without departing from the spirit and scope of
the mmvention.

Wkhat is claimed is:

1. A public stereoscopic image system, comprising:

a poaol of water:

an anaglyph of a still scene submerged in the pool of

water; and

filtering spectacles having first and second lenses o be

wormn by a viewer of the anaglyph, the filtering spec-
tacles being made of a pliable matenal shaped to form
fit 10 a portion of the face of the viewer 50 as to trap air
berween the face of the viewer and the first and second
lerses and thus position an air/water barriers between
the anaglyph and each of a viewer's eyes to magnify the
still scene as seen by the viewer through the first lens
over one eye and the second lens over the remaining
eye.

2.A public stereoscopic image system as set forth in claim
1, wherein the anagiyph comprises first and second images
of the still scene in complementary first and second colors
and the first lens filters out the (st color and the second lens
filters cut the second color,

3. A public spectroscopic image system as set forth in
claim 2, further comprising, ihic pool of water being open for
exposure to natural light.

4. A public stereoscopic image system as set forth in claim
3, further compnising:

a plurality of sides to the pool of water: and

the anaglyphs being disposed on at least one of the sides.

5. A public stereoscopic image system as et forth in claim
4, wherein the anaglyph 15 imprinted on a flexible water
proof backing.

6. A public stercoscopic 1mage system as set forth in claim
5, wherew the flexible water proof backing being retained on
a surface of the pool of waler by a slow dissolving adhesive.

7. A public stereoscopic viewing system comprising:

a poo! of water;

an smaglyph having a plurality of views of a scene

submerged 1n the pool of water;

an uir barrier adjacent each of the eyes of a viewer ol the

anaglyph relative to the apaglyph effecting magnifica-
tion of the scenc as scen by @ viewer; and

filter spectacles for the viewer 1o wear which pass

different one of the plurality of differing views of the
scene to each of the viewer's eyes.

8. A pablic stereoscopic viewing systen. as set forth in
claim 7. further comprising:

a vinyl water proof shest on which the anaglyph s

embossed. )

9. A public slereoscopic viewing systen: as set f_onh in
claim 8, wherein the vinyl vaater proaf sheet is retained in
place on a support surface by a slow dissolving adhesive

¢ » ¢ ®
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From: Peter Sgromg

To: Peter Magalhaes

Ce: frian Dubingky; Mostafa Fazel; Toni Corliss
Subject: 3D Shark Lagoon

Date: Thursday, February 17, 2011 8:16:25 AM
Importance:; High

Peter,

I'sent you a text but this is to follow-up. | was very disappointed on your understanding of our meeting at
Toy Fair. | expected you to have reviewed my patent and how it reads on your 3D Shark Lagoon before we
met at Toy Fair ready to discuss a settiement, After discussing this with my legal team and investors we
have decided to just direct our legal discussions with all the retailers. | have sent you the patent and it is
not up to me or my legal team to educate you on a patent infringement. The infringement is so direct
and so clear there really isn't anything to discuss, The patent is issued and 3D Shark Lagoon is a direct
infringement and | never entered a licensing discussion with you nor did you ever let me know you were
interested int his item. A patent search by your legal team would have revealed this not only for this item
but for 3D Shark Bite. 3D Shark Bite patent wili not be issued as my patent covers any 3D image in a pool
of water (which reads on Shark Bite). Here is my offer to you and you have until tomorrow COB to
decide:

+ 1 will enter a 1 year agreement (for the 2011 season only) on 3d Shark Lagoon
° We may enter a renewal based on performance and if we can drastically improve the poor
3D quality of this item
» This includes using the Chromadepth lens and NOT the inferior knock-off you are
currently csing
= Improving the 3D image using my artists
o There is no guarantee here and not an automacic renewal option will be considered in the
agreement
¢ We will split the gross margin dollars 50/50
o This means you will forward on a quarterly basis (AT LEAST 30 cays after each quarter) half
the gross margin dollars
o This will be the 50% FOB YT invoice price the retailer sends less the cost from the factory
o | will need the quote sheets for ail the key retailers
o 1 will also need the factory contacts so that | can have my guy in China inspect the factory
and do audits and confirm costs
o | will also need any third party suppliers such as goggle suppliers
+ | will need an advance and guarantee of $25K paid immediately to cover our costs we have lost in

this item due to your infringement

And since this patent covers 30 Shark Lagoon and 3D Shark Bite and you will not be expanding this item |
have decided to terminate the license rights. You of course can take the full year to sell off any inventory.

I will also be back to you regarding the other issues, especially the shortfall on royalties for 3D SharkBite
for too many discounts and same as well as missing the WEM logo on the back for Toy Story (both clearly
outlined int he agreement). As | mentioned in my text, it doesn't make business sense for me to start
spending $1,000 an hour on my attorney to talk to you and then only have to spend that money all over
again to send letters to TRU, Target, Wal-Mart and all other retailers. We have already heard back from

Page ID #:398
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Joel Tennenburg on the Agua Leisure infringement and expect the same for Shark Lagoon.

I think my offer is more than fair considering we can just take over the item as we have already proven to
TRU and Wal-Mart we can source vinyl and pass all their safety certification.

Ball is in your court. | just want to be clear that while | would rather work with you | will enforce my
patent rights to their full extent.

Best,
Peter A Sgromo
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