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Plaintiff, COMPLAINT FOR DECLARATORY
15 RELIEF :
V. S
16 v
ROVI CORPORATION,
17 ||ROVI TECHNOLOGIES CORPORATION, DEMAND FOR JURY TRIAL
ROVI GUIDES, INC. (f’/k/a GEMSTAR-V :
18 '|| GUIDE INTERNATIONAL), and
UNITED VIDEO PROPERTIES, INC.
19 _
' Defendants.
20 :
21
22
23 Plaintiff Netflix, Inc. hereby alleges for its Complaint against Defendants Rovi
24 || Corporation, Rgvi Technologies Corporation, Rovi Guides, Inc. (f/k/a Gemstar-TV Guide
25 || International), and United Video Properties, Inc. (collectively “the Defendants”) on personal
26 | knowledge as to its own activities and on information and belief as to the activities of others, as
27 || follows:
—28
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1 L THE PARTIES
2 1. Plaintiff Netflix, Inc. (“Netflix”) is incorporated in Delaware with an address at
3 || 100 Winchester Circle, Los Gatos, California, 95032.
4 2. ‘Defendant Rovvi\v Corporation is incorporated in Delaware with an address at 2830
5| De La Cruz Blvd., Santa Clara, California 95050.
6 3. Defendant Rovi Technologies Corporation is incorporated in Delaware with an
7 || address at 2830 De La Cruz Blvd., Santa Clara, California 95050. On information and belief,
*8 || Rovi Technologies Corporation is a wholly owned subsidiary of Defendant Rovi Corporation.
9 4. Defendant Rovi Guides, Inc. (f/k/a Gemstar-TV Guide International) is
10 |lincorporated in Delaware with an address at 2830 De La Cruz Blvd., Santa Clara, California
11" 9l5 050. On information and belief, Rovi Guides, Inc. is a wholly owned subsidiary of Rovi
12 || Corporation.
13 5. Defendant United Video Properties, Inc. is incorporated in Delaware with an
14 || address at 2830 De La Cruz Blvd., Santa Clara, California 95050. On information and belief,
15 || United Video Properties is a wholly owned subsidiary of Rovi.Guides, Inc.
16 | I. NATURE OF THE ACTION
17 6. This is a declaratory-judgment action seeking a determination that Netflix does
18 || not infringe any valid claim of United States Patent Nos. 7,100,185 (“the 185 patent™),
19 6,305,016 (“the *016 patent™), 7,945,929 (“the *929 patent™), 6,898,762 (“the >762 patent”), and
20 |17,103,906 (“the 906 patent”) (collectively “the Disputed Patents”) under 35 U.S.C. § 271, and
21 || that the Disputed Patents are invalid under at least 35 U.S.C. §§ 101, 102, 103, and 112.
22 | 7. On information and belief, Defendant United Video Properties, Inc. is the owner
23’ by assignment of the *185 patent, which is entitled “Electronic television progfam guide schedule
24 || system and method” and which issued on August 29, 2006. A true ancll correct copy of the ’ 185
25 |i patent is attached as Exhibit A to this Complaint.
26 | 8. On information and beIief, Defendant United Video Properties, Inc. is the owner
27 || by assignment of the 016 patent, which is entitled “Systems and methods for displaying
28 || information with a percéived partial transparency over é ﬁ:‘:lewsmn program’ and which issued
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on October 16,2001. A true and correct copy of the 016 patent is attached as Exhibit B to this
Complaint. | |

0. On information and belief, Defendant United Video Properties, Inc. is the owner
by assignment of the *929 patent, which is entitled “Program guide system with combination
category search” and which issued on May 17, 2011. A true and correct copy of the 929 patent
is attached as Exhibit C to ﬂ’llS Complaint. B

10.  Oninformation and belief, Defendant United Video Properties, Inc. is the owner
by assignment of the ’762 pétent, which is entitled “Client-server electronic program guide” and
which issued on May 24, 2005. A true and correét copy of the *762 patent is attached as Exhibit
D to this Complaint. |

11 Oninformation and belief, Defendant Rovi Technologies Corporation is the
owner by assignment of the 906 patent, which is entitled “User controlled multi-device media-
on-demand system” and which issued on September 5, 2006. A ‘true and corréct copy of the 906
patent is attached as Exhibit E to this Complaint.

III.  JURISDICTION AND VENUE

12.  This Court has subject-matter jurisdiction over Netflix’s claims asserted herein
pursuant to 28 U.S.C. §§ 1331 and 1338(a) because those claims arise under the patent laws of
the United States, 35 U.S.C. § 1, ef seq., and under the Federal Declaratory Judgment Act, 28
U.S.C. §§ 2201 and 2202. As alleged more quy below, there is a substantial controversy of
sufficient immediacy and reality between Netflix and the Defendants regarding non-infringement
and invalidity of ’;he Disputed Patents to warrant thé issuance of a declaratory judgment.

13.  This Court has personal jurisdiction over the Defendants. On information and
belief, each one of the Defendants maintains its principal place of business in Santa Clara, a city
within this judicial district. Further, on information and belief, each one of the Defendants has
continuous and systematic contacts with the State of California and this judicial district.

14.  As alleged more fully below, Defendant Rovi Corporation, on behalf of its

JI\J
Ool‘\l

subsidiaries including (but not limited to) Defendants Rovi Guides, Inc., Rovi Technologies,

“Corp., and United Video Propetties, Inc., has purposefully directed ifs patent-infringement
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threats and accusations for the Disputed Patents at Netflix, which maintains a principal place of
business in this judicial district. This declaratory-judgment action arises out of Defendant Rovi
Corporation’s threats, accusations, and attempts, on its own behalf and on behalf of its
subsidiaries including (but not limited to) Defendants Rov1 Guides, Inc. Rov1 Technologies,
Corp and United Video Properties, Inc., to enforce the Dlsputed Patents against Netflix in this
judicial district.

15. Venue is proper in this _]udICIal dlstnct pursuant to 28 U.S.C. §§ 1391(b) and (c)
and 28 U.S.C. § 1400(b).

IV. INTRADISTRICT ASSIGNMENT
16. Pursuant to Civil Local Rule 3-2(c), thlS is an Intellectual Property Action to be
assigned on a district-wide basis. ) '
V. FACTUAL BACKGROUND
- 17. - Netflix is the world’s leading Internet subscfiption service for enjoying movies
aﬁd TV shows.

18.  Netflix is a pioneer in the Internet deli\lfery of movies and TV shows. In 1999,
Netflix unveiled its monthly subscription service, through which cénsurhers could select DVDS,\
place and order them in their queue, and receive them by mail at their location of choice. Paired
with Netflix’s proprietary personalized-recommendation engine, Netflix’s approach presented a
novel way to maximize customer convenience and flexibility, solve inventory-management
challenges, and eliminate the industry’s historical reliance on due dates and late fees. In 2007,
Nefﬂix introduced its streaming service, through which customers could select and watch content
of their choice on their computing devices instantly. |

19.  Netflix has invested tens of millions of dollars and thousands of hours of
engineering time in forﬁlulating, refining, and perfecting its services. Netflix in 20 11 Jaunched

its services in Canada, Latin America, and the Caribbean, and looks forward to expanding to the

rest of the world.

27

20."  Despite its worldwide reach, Netflix is and always has been a California

28

company. Ifs corporate headquarters for over a decade have been in Los Gatos, California.
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Today, Netflix employs nearly 1000 employees in this judicial district.

21.  While Rovi holds itself out as a technology comi)any that provides iﬁteractive
i)rogram guides (“IPGs”) products and sérvices, on information and belief Rovi’s main business -
is licensing patents that Rovi itself does not practice,in the marketplace. Rovi, which claims to
own one of the world’s most extensive patent portfolios, has emphasized that its long-term
succesé depends on its enforcement of its patent rights.

22.  On April 22,2011, Clay E. Gaetje, Vice President of Intellectual Property
Licensing at Rovi Corp., wrote an unsolicitéd letter to David Hyman, Netflix’s General Counsel,

to discuss a license to the Disputed Patents. Mr. Gaetje explained that “[bJased on our review of

Netflix’s user interface, we believe Netflix would benefit from a license under our patent

portfolio.” The letter enclosed a presentation identifying the ‘016, ‘929, ‘185, and ‘906 patents.

The presentation compared features of Netflix’s system to the methods claimed in the Disputed

Patents, and included snapshots of Netflix’s user interface on various platformg (e.g, onlihe, PC,
mobile). | '

23. On August9, 2011, Mr, Gaetje wrote to Mr. Hyman and Alyssa Harvey,
Associate General Counsel at Netflix, to follow-up on his April 22,2011 letter to Mr. Hyman.
This time Mr. Gaetje enclosed a representative claim chart for ea(;h of the Disputed Patents (the
four patents identified in Mr. Gaetje’s letter of April 22,2011 as well as the *762 patent), as well
a “supplemental presegtation,” with additional screenshots of the Netflix system. Mr. Gaetjé
requested that He and Arvin Patel, head of the worldwide IPG licensing program, meet with
Netflix to “discuss the matter and move this issue forward.” Four days later, Mr. Gaetje emailed
Ms. Harvey again and renewed his request for an in-person meeting.

24.  On August 17, 2011, Rovi proposed a license to its Video-guidance. patent
i)ortfolio providing for a specific per-subscriber monthly fee.

25-. On September 1, 2011, Samir Armaly, Senior Vice President of Intellectual

Property and Licensing at Rovi, and also based in California, wrote to Mr. Hyman and charged

27

28

Netflix with havin;g infringed Rovi’s patents: “While our strong preference remains to find a

commiercial resolution to this issue, in the absence of any meaningful feedback from Netflix we
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can only assume that Netflix has concluded it is not interested in taking the necessary licenses
from Rovi and need to proceed accordingly. If our assumption is correct, then we would expect
Netflix to immediately remove any and all of the infringing features and functionality currently
being offered.” (emphases added).. Mr. Armaly requested that Netflix “immediately remove the
features and functionality that have been identified on an exemplary basis as infringing specific
Rovi video guidance patents” (emphasis édded). Lastly, Mr. Armaly warned that “[Rovi] will
obviously expect to be appropriately compensated for any infringement that has occurred to
date.”

26. On September 21, 2011, in-house counsel for Netflix met face-tq-face with Rovi
personnel to discuss Rovi’s patent portfolio. These meetings occurred in Netflix’s Los Gatos
offices. The partins met again face-to-face in Netflix’s Los Gatos offices on October 31,2011.

27.  Following these discussions, Mr. Armaly wrote Mr ‘Hyman on November 5,
2011, and proposed a non-exclusive license of Rovi’s patents. Rovi proposed to license its
video-guidance patents and patent applications for a speciﬁed term for an annual fee. In
addition, Rovi’s agreement included a fee for past nse on a per-subscriber basis. The agreement
was contingent on Netflix concluding the agreenient “within the current quarter.” |

28 On November 11, 2011, Mr. Armaly wrote again to Mr. Hyman, advising that
“we think it is important to keep making progress toward a decision on whether or not a
commercial resolution will be possible, and if so, to conclnde such an agreement within this
quarter.” |

29. In eaﬂy December 2011, Netflix advised Rovi that its terms were unacceptable.

30.  On December 8, 2011, Mr. Armaly wrote to Ms. Ware and Mr. Hyman,
ominously declaring that “we have made Rovi’s position clear that an agreement needs to be
concluded within the current quarter or else we will have to pursue other options” (emphasis
added).

31.  OnDecember 1 1, 2011, Rovi presented Netflix with a revised non-exclusive

license proposal that Netflix deemed unsuitable.

N
S0

32— Inthe pasttwo years, Rovihas sued at least three different companies (including
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1 || Toshiba, Hulu, and Sharp), alleging patent infringement of at least two of the Disputed Patents.
2 33.  The facts alleged herein show that a substantial controversy exists between Rovi
3 || and Netflix, pa’rties having adverse legal interests, regarding the validity and alleged
4 ||infringement of the Disputed Patents, and that this controversy-is of sufﬁcient‘ immediacy and -
5 |[reality to warrant the issuance of declaratory judgment.
6 VI. CLAIMS FOR RELIEF
7 FIRST CLAIM FOR RELIEF
8 (Declaratory Judgment of Non-Infringement of United States Patent No..7,100,185)
9 34.  Netflix incorporates by reference Paragraphs 1 through 33, inclusive, as though
10 |{fully set forth in this Paragraph. |
11 35. Nefcﬂix has nevef infringed and is not currenﬂ}'f‘inﬁ*inging-—whether directly or |
12 || indirectly, contributorily or by inducement, or literalIy_ or under the doctrine of equivalents—any
13 |[ valid claim of the *185 patent. |
14 .36,  Netflix is informed and believes, based upbn Defendant Rovi Corporation’s prior
15 |[threats of patent infringement, on its own behalf and on behalf of its subsidiaries including (but
16 | not limited to) Defendants Rovi Guides, Inc., Rovi Technologies, Corp., and United Video |
17 || Properties, Inc., targeting Netflix’s video-streaming services, its coercive licensing p;actices, and
18 [|its allegations in its numerous lawsuits involving its patent portfolio, that the Defendants contend
19 || that Netflix’s making, using, offering to sell, or selling video-streaming services infringes one or
20 (| more claims of the 185 patent.
21 37.  Accordingly, an actual and justiciable controversy has arisen and exists between
22 || Netflix and Rovi relating to the non-infringement of the *185 patent. Netflix seeks a judicial
23 || determination and declaration of the respective rights and duties of the parties herein. Such a
24 || determination and declaration is necessary and appropriate at this time to enable the parties to
25 || ascertain their respective rights and duties.
26 SECOND CLAIM FOR RELIEF
27 (Declaratory Judgment of Invalidity of United States Patent No. 7,100,185)
28 38, Netilix is informed and believes that the claims of the ’_185 patent are mvalid. In

7
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1 || view of the prior art, Defendant Rovi Corporation’s assertions of what is claimed in the *185
2 | patent, statements made by applicants in the course of prosecuting the >185 patent, and basic
3 || deficiencies in the *185 patent, Netflix believes and thereon alleges that the *185 patent and its
4 || claims fail to satisfy one or more of the conditions and requirements for patentability set forth in
5 || Title 35, Part II, of the United States Code, including but net limited to 35 U.S.C. §§ 101, 102,
6 || 103, and 112, and the rules, regulations, and law pertaining. Specifically, without limitation, the
7185 patent is invalid under Sections 102 and/ or 103 as disclosed by or obvious in view of the ,
8 || prior art; the *185 patent as presented by the Defendants is invalid under Section 112 because its
9 || claims lack édequate support in the written description, are not adequately enabled by the
10 | disclosure of the *185 patent, and are indefinite in that a person of skill in the art would not
11 [[understand the scbpe; of what is claimed.
12 39.  Netflix is informed and believes, based upon Defendant Rovi Corporation’s prior
13 || threats of patent infringement, on its own behalf and on behalf of its subsidiaries including (but
14 || not limited to) Defendants Rovi Guides, Inc., Rovi Technologies, Corp., and United Video
15 || Properties, Inc., targeting Netflix’s video streaming services, its coercive licensing practices, and
16 | its allegations in its numerous lawsuits ir\lvolving its patent portfolio, that the Defendants contend
.17 || that the claims of the *185 patent are valid and enforceable.
18 ( 40.  Accordingly, an actual and justiciable controversy has arisen and exists between
19 ([ Netflix and Rovi relating to the validity of fhe ’185 patent. Netflix seeks a judicial determination
20 || and declaration of the respecfive rights and duties of the parties herein. Such a determination
21 || and declaration is necessary and appropriate at this time to enable the parties to ascertain their
22 || respective rights and duties.
23 | THIRD CLLAIM FOR RELIEF
24 (Declaratory Judgment of Non-Infringement of United States Patent No. 6,305,016)
.25 41..  Netflix incorporates by reference Paragraphs 1 through 33, inclusive, as though
26 || fully set forth in this Paragraph.
27 42.  Netflix has never infringed and is not currently infringing—whether directly or
28 || indirectly, confributorily or by inducement, or literally or under the docfrine of equivalents—any

8
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valid claim of the 016 patent.

43. | Netflix is informed and believes, based upon Defendant Rovi Corporation’s prior
threats of patent infringement, on its own behalf and on behalf of its subsidiaries including (but
not limited to) Defendants Rovi Guides, Inc., Rovi Technolqgies, Corp., and United Video
Properties, Inc., targeting Netflix’s video-streaming services, its coercive licensing ﬁractices, and
its allegations in its numerous lawsuits involving its patent portfolio, that the Defendants contend
that Netflix’s making, using, offeﬁng to sell, or selling video-streaming services infringe one or
more claims of the ’016_ patent. '

44.  Accordingly, an actual and justiéiable controversy has arisen and exists between
Netflix and Rovi relating to the non-infringement of the 016 patent. Netflix seeks a judicial
determination and declaration of the respective rights and duties of the parties herein. Such a
determination and declaration is necessary and appropriate at this time to enable the parties to
ascertain their respegtive rights and duties.

FOURTH CLAIM FOR RELIEF

(Declaratdry Judgment of Invalidity of United States Patent No. 6,A305,016)

45.  Netflix is informed and beiieves that the claims of the 016 patent are invalid. In
view of the prior art, Defendant Rovi Corporation’s assertions of what is claimed in the 016
pateht, statements made by applicants in the course of prosecuting the 016 patent, and basic
deficiencies in the 016 pateht, Netflix believes and thereon allegeé that the 016 patent and its
claims fail to satisfy one or more of the conditions and requirpmenté for patentability set forth in
Title 35, Part I1, of the United States Code, including but not limited to 35 U.S.C. §§ 101, 102,
103, and 112, and the rules, regulations, and law pertaining. Specifically, without limitation, the
’016 patent is invalid under Sections 102 and/ or 103 as disclosed by or obvious in view of the
prior art; the 016 patent as presented by the Defendants is invalid under Section 112 becausé its
claims lack adequate support in the written description, are not adequately enabled by the

disclosure of the 016 patent, and are indefinite in that a person of skill in the art would not

27

understand the scope ,O,f what is claimed.

28

46. Netflix is informed and believes, based upon Defendant Rovi Corporation’s prior
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threats of patent infringement, on its own behalf and on behalf of its subsidiafies including (but
not limited to) Defendants Rovi Guides, Inc., Rovi Technologies, Corp., and United Video
Properties, Inc., targéting Netflix’s video-streaming ser\}ices, its coercive licensing practices, and
its allegations in its numerous lawsuits involving its patent portfolio, that the Defendants contend
that the élaims of the *016 patent are valid and enfofceable.

47.  Accordingly, an actual and justiciable controversy has arisen and exists between
Netflix and Rovi relating to the validity of the ’016 patent. Netflix seeks a judicial determination
and declaration of the respective rights and duties of the parties herein. Such a determination
and declaration is necessary and appropriate at this time to enable the parties to ascertain their
respective rights and duties.

FIFTH CLAIM FOR RELIEF

(Declaratory Judgment of Non-Infringement of United States Patent No. 7,045,929)

48.  Netflix incorporates by reference Paragraphs 1 through 33, inclusive, as though
fully set forth in this Paragraph. ' |

49.  Netflix has never infringed and is not currently inﬂ*inging—wheﬂler directly or:
indiréctly, contributbrily or by inducement, or literally or under the doctrine of equivalents—any
valid claim of the *929 patent.

50.  Netflix is informed and believes, based upon Defendant Rovi Corboration’s pridr
threats of patent infringement, on its own behalf and on behalf of its subsidiaries including (but
not limited to) Defendants Rovi Guides, Inc., Rovi Technologiés, Corp., and United Video
Properties, Inc., targeting Netflix’s x}ideo-streaming services, its coercive licensing practices, and
its allegations in its numerous lawsuits involving its patent portfolio, that the Defendants cbntend
that Netflix’s making, using, offering to sell, or selling video-streaming services infringe one or
more claims of the *929 patent.

51.  Accordingly, an actual and justiciable controversy has arisen and exists between

27

Netflix and Rovi relating to the non-infringement of the *929 patent. Netflix seeks a judicial

determination and declaration of the respective rights and duties of the parties herein. Such a 7

28

determination and declaration is necessary and appropriate at this fime to enable the parties to
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1 || ascertain their respective rights and duties.
2 SIXTH CLAIM FOR RELIEF
3 (Declaratory Judgment of Invalidity of United States Patent No. 7 ,045,929)
4 52.  Netflix .is informed and believes that the claims of the 929 patent are invalid. In
5 VierOf the prior art, Defendant Rovi Corporation’s assertions of what is claimed in the 929
6 || patent, statements made by applicants 1n the course of prosecuting the *929 patent, and basic
. 7 || deficiencies in the 929 patent, Netflix believes and thereon aileges that the *929 patent and its
8 |l claims fail to satisfy one or more of the conditions and requirements for patentability set forth in
9 || Title 35, Part iI, of the United States Code, including but not limited to 35 U.S.C. §§ 101, 102,
10 || 103, and 112, and the rules,' regulations, and laW pertaining. Specifically, without limitation, the
1177929 patent is invalid under Sections 102 and/ or 103 as disclosed by or obvious in view of the
12 || prior art; the ’929 patent as presented by the Defendants is invalid under Section 112 beqause its
13 || claims lack adequate support in the written description, are not adequately enabled by the
14 || disclosure of the *929 patent, and are indefinite in that a person of skill in the art would not
15 | understand the scope of what is claimed.
16 53.  Netflix is informed and believes, based upon Defendanf Rovi Corporation’s prior
- 17 || threats of patent infringement, on its own behalf and on behalf of its subsidiaries including (but
18 |l not limited to) Defendants Rovi Guides, Inc., Rovi Technologies, Corp., and United Video
19 Propertiés, Inc., targeting Nefﬂix’s video-streaming services, its coercive licensing practices, and
20 || its allegations in its numerous lawsuits involving its patent portfolio, that the Defendants contend
21 _that the claims of the *929 patent are valid and enforceable.
22 54.  Accordingly, an actual and justiciable controversy has arisen and exists between
23 || Netflix and Rovi relating to the {/alidity of the 929 patent. Netflix seeks a judicial determination
24 and declaration of the respective rights and duties of the parties herein. Such a determination
25 || and declaration is neceséary and appropriate at this time to enable the parties to ascertain their
26 | respective rights and duties. |
27
28 T o N
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1 SEVENTH CLAIM FOR RELIEF
2 (Declaratory Judgment of Non-Infringement of United States Patent No. 6,898,762)
3 55.  Netflix incorporates by feference Paragraphs 1 through 33, inclusive, as though
4 || fully set forth in this Paragraph. |
51 56.  Netflix has never infringed and is not currently infringing—whether directly or
6 || indirectly, contributorily or by inducement, or literally or under the doctrine of equivalents;any
7 | valid ciaim of the *762 patent.
8 57.  Netflix is informed and believes, based upon Defendant Rovi Corporation’s prior
9 || threats of patent infringement, on its own behalf and on behalf of its subsidiaries including (but
10 |[not lilﬁited to) Defendants Rovi.Guides, Inc., Rovi Technologies, Corp., and United Video
11 || Properties, Inc., targeting Netflix’s video-streaming éervices, its coercive licensing practices, and
12 |l its allegations in its numerous lawsuits involving its patent portfolio, that the Defendants contend
13 || that Netflix’s making, using, offering to sell, or selling video-streaming services infringe one or
14 || more claims of the 762 patent. |
15 58.  Accordingly, an actual and justiciable controversy has arisen and exists between
16 || Netflix and Rovi relating to the non-infringement of the *762 patent. Netflix seeks a judicial
17 || determination and declaration of the respective rights and -duties of the parties herein. Such a
18 || determination and declaration is necessary and appropﬁate at this time to enable the parties to
19 || ascertain their respective rights and duties.
20 EIGHTH CLAIM FOR RELIEF
21 (Declaratory Judgment of Invalidity of United States Patent No. 6,898,762)
22 59.  Netflix is informed and believes that the claims of the *762 patent are invalid. In
23 || view of the prior art, Defendant Rovi Corporation’s assertions of what is claimed in the >762
24 || patent, statements madq by applicants in the course of prosecuting the *762 patent, and bésié
25 |l deficiencies in the *762 patent, Netflix believes and thereon alleges that the *762 pate,nt and its
26 || claims fail to satisfy one or more of the conditions and requirements for patentability bset forth in
27 || Title 35, Part I, of the United Stat¢s Code, including but not limited to 35 U.S.C. §§ 101, 102, ,
______ 28

12

103, and 112, and the rules, regulations, and law perfaining. Specifically, without limifafion, the |~

608440.01

COMPLAINT FOR DECLARATORY RELIEF




O 0 9 A VM RA W -

NN N N N NN R, e e e e e e e
A L R W N = S v ® 9 & A B o~ o

Case4:11-cv-06591-PJH Documentl Filed12/21/11 Pagel3 of 16

>762 patent is invalid under Sections 102 and/ or 103 as disclosed by or obvious in view of the
prior art; the 762 patent as presented by the Defendanfs is invalid under Section 112 because its
claims lack adequate support in the written description, are not adequately enabled by the
disclosure of the *762 patent, and are indefinite in that a person of skill in the art would not
understand the scope of what is claimed.

60.  Netflix is informed and believes, based upon Defendanf Rovi Corporation’s prior
threats of patent infringemeht, on its own behalf and on behalf of its subsidiaries including (but
not limited to) Defendants Rovi Guides, Inc., Rovi Technologies, Corp., and United Video

Properties, Inc., targeting Netflix’s video-streaming services, its coercive licensing practices, and

that the claims of the *762 patent are valid and enforceable.

61.  Accordingly, an actual and justiciable controilersy has arisen and exists between

Netflix and Rovi relating to the validity of the *762 patent. Netflix seeks a judicial determination

and declaration of the respective rights and duties of the parties herein. Such a determination
and declaration is necessary and appropriate at this time to enable the parties to ascertain their
respective rights and duties.

NINTH CLAIM FOR RELIEF

(Declaratory Judgment of Non-Infringement of United States Patent No. 7,103,906)

62.  Netflix incorporates by reference Paragraphs 1 through 33, inclusive, as though
fully set forth in this Paragraph. _ |

63.  Netflix has never infringed and is not currently infringihg——whether directly or

indirectly, contributorily or by inducement, or literally or under the doctrine of equivalents—any
valid claim of the 906 patent.
64.  Netflix is mformed and believes, based upon Defendant Rovi Corporation’s prior
threats of patent 1nfr1ngement on its own behalf and on behalf of its subsidiaries including (but

not limited to) Defendants Rovi Guides, Inc., Rovi Technologies, Corp., and United Video

its allegations in its numerous lawsuits involving its patent portfolio, that the Defendants contend |-

Propertles Inc. targetmg Netflix’s v1deo-stream1ng services, its coercive licensing practices, and

1tsaliegat10ns in‘itsnumerous lawsuits involving its patent portfoho that the Defendants contend
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that Netflix’s making, using, offering to sell, or selling video-streaming services infringe one or
more claims of the *906 patent.

65. rAccordingly, an actual and justiciable controversy has arisen and exists between
Netflix and Rovi relating to the non-infringement of the >906 patent. Netflix seeks a judicial
determination and declaration of the respective rights and duties of the parties herein. Such a
determinatioﬁ and declaration is necessary and appropriate at this time to enable the parties to
ascertain their respective rights and duties.

TENTH CLAIM FOR RELIEF

(Declaratory Judgment of Invalidity of United States Patent No. 7,103,906)

66.  Netflix is informed and believes that the claims of the *906 patent are invalid. In
view of the prior art, Defendant Rovi Corporation’s assertions of what is claimed in the *906
patent, statements made by applicants in the course of prosecuting the *906 patent, énd basic
deficiencies in the *906 patent, Netflix believes and thereon alleges that the 906 patent and its
claims fail to satisfy one or more of the conditibns and requireinents for patentability set forth in
Title 35, Part I1, of the United States Code, including but not limited to 35 U.S.C. §§ 101, 102,
103, and 112, and the rules, regulations, and ylaw pertaining. Specifically, without limitation, the
"906 patent is invalid under Sections 102 and/ or 103 as disclosed by or obvious in view of the
prior art; the *906 patént as presented by the Defendants is invalid under Section 112 because its
claims lack adequate support in the written description, are not adequately enabled by the
disclosure of the 906 patent, and are indefinite in that a person of skill in the art would not
understand the scope of what is claimed. |

67.  Netflix is informed and believes, based upon Defendant Rovi Corporation’s prior
threats of patent infringement, on its own behalf and on behalf of its subsidiaries including (but
not limited to) Defendants Rovi Guides, Inc., Rovi Technologies, Corp., and United Video
Properties, Inc., targeting Netflix’s video-streaming services, its coercive licensing practices, and

its allegations in its numerous lawsuits involving its patent portfolio, that the Defendants contend

27
28 |

that the claims of the 906 patent are valid and enforceable.

68. _Aéédf&ﬂiéfy,;aﬁ actual and jﬁgtigiaglg éz)ﬁtr—oVe?sy has arisen and exists between
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Netflix and Rovi relating to the validity of the 906 patent. Netflix seeks a judicial determination

1
2 ||and declnration of the respective rights and duties of the parties herein. Such a determination
3 || and declaration is necessary and appropriate at this time to enable the parties to ascertain their
4 |l'respective rights and duties. |
5 VIL. PRAYER FOR RELIEF
6 WHEREFORE, Plaintiff Netflix requests entry of judgment in its favor and against the
7 || Defendants as follows:
8 1. A declaration that Netflix has. not infringed, willfully infringed, induced others to
9 |l infringe, or contributed to the infringement of any valid claim of the ’ 185 patent; ‘
10 2. A declaration that all claims of the *185 patent are invalid;
11 3. A declaration that Netflix has not infringed, willfully infringed, induced others to
12 |} infringe, or contributed to the infringement of any yalid claim of the 016 patent;
13 4. Adeclaration that all claims of the *016 patent are invalid;
14 5. A declaration that Netflix has not infringed, willfully infringed, induced others to
15 |[infringe, or contributed to the infringement of any valid claim of the 929 patent;
16 6. A declaration that all claims of the ’929 patent are invalid; |
17 7. A declaration that Netflix has net infringed, willfully infringed, induced others to
18 | infringe, or contributed to the infringement of any valid claim of the *762 patent;
19 8. A declaration that all claims of the *762 patent are invalid;
20 0. A declaration that Netflix has not infringed, willfully infringed, induced others to
21 ||infringe, or contributed to the infringement of any valid claim of the 906 patent;
22 10. A declaration that all claims of the 906 patent are invalid;
23 11. A declaration that this is an “exceptional case” under 35 U.S.C. § 285 and an
24 |l award granting Netflix its costs and reasonable attorneys’ fees as permitted under that statute;
25 |land |
26 12, Any other and further relief that this Court may deem just and proper.
. 27
e . . - - -
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VIII. JURY DEMAND

608440.01

2 Netflix demands a jury trial for all issues so triable.
3 || Dated: December 21, 2011 : Respectfully submitted,
4 KEKER & VAN NEST LLP
5 ‘ -~
6 ~ By: MM‘
7 + \SmCHABL S KWUN
. STACYS.CHEN
Attorneys for Plaintiff
9 NETFLIX, INC.
10
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