IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION ~
Sam Ligon, an individual, and | g T
J(s:ll:;rilllg;;: I?ll(:.:l; ';:xs:lsaco::oration, OOC 663 3 ,5(? - *
. n:ﬁ o
vs. 0CT 2 6 2000 '
MAGISTRATE JUDGE LEVIN

Arthur Kleinpell I, an individual,
Defendant.

COMPLAINT FOR A DECLARATORY JUDGMENT
Now come Plaintiffs and for their Complaint for a Declaratory Judgment against
Defendant allege as follows:

THE PARTIES, JURISDICTION AND VENUE

1. Plaintiff, Sam Ligon (hereinafter ‘“Ligon™), is an individual and resident and citizen of the State

of Texas; Plaintiff, Jokari/US, Inc. (hereinafter “Jokari”), is a Texas corporation with a principal place
of business at 1205 Venture Court, Carrollton, Texas 75006, and, on information and belief,
Defendant, Arthur Kleinpell I (hereinafter “Defendant™), is an individual residing at 457 North
Cranbrook Road, Bloomfield Hills, Michigan 48301 and a citizen of the State of Michigan.

2. This matter arises under the Declaratory Judgment act of the United States, and this court has
subject matter jurisdiction over this Complaint for Declaratory Relief pursuant to 28 U.S.C. § 2201

and § 1331, and personal jurisdiction over Defendant, and venue is proper in this judicial district.
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3. In the summer of 1996, Jokari began development of a new clip (hereinafter referred to as the
“Jokari Product”) which was to be shaped in the form of two lips which would clamp together, and,
as part of the development of the Jokari Product, it engaged the services of an outside design and
consulting firm which created the final overall design of the Jokari Product.

4, On September 12, 1996 the outside design and consulting firm faxed to Jokari, for approval
and acceptance, its proposed design for the Jokari Product, and, thereafter, Jokari approved the
proposed design for the Jokari Product and began manufacturing and marketing it throughout the
United States.

5. More than a year after the outside design and consulting firm had offered its proposed design
for acceptance and acquisition by Jokari, and long after the Jokari Product had been on sale
throughout the United States, on October 31, 1997 Defendant filed an application, Serial Number
078712, for a design patent in the United States Patent and Trademark Office.

6. On July 7, 1998 the United States Patent and Trademark Office issued United States Letters
Patent No. Des. 395,920 to Defendant on his above identified application Serial No. 078712.

7. After the issuance of United States Letters Patent No. Des. 395,920, the attorneys for
Defendant wrote to Jokari/US, Inc. informing Jokari of the issuance of the said Letters Patent, and
asserting that the Jokari Product infringed said Letters Patent.

8. Following Jokari’s receipt of the above identified letter from Defendant’s attorneys,
Defendant, through his attorneys, engaged in further correspondence with the attorneys for Jokari,
all of which was directed to the Chicago offices of Jokari’s attorneys.

9. The forgoing correspondence from Defendant’s attorneys for Defendant to the attorneys for

Jokart in Chicago culminated with a letter dated October 19, 2000 (a copy of which is attached hereto
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as Exhibit A to this Complaint) threatening to file a complaint (a copy of which is attached hereto as
Exhibit B to this Complaint) alleging infringement of United States Letters Patent No. Des.395,920
against Jokari and its president, Mr. Sam Ligon.
10.  Although Ligon is an officer of Jokari, Inc., namely its president, he does not own or bold any
stock in Jokari/US, Inc., and, apart from his position as president of Jokari, in his individual capacity,
Ligon has never engaged in the manufacture, use and or sale of the product which is alleged by
Defendant, in his proposed complaint, to infringe said Letters Patent No. Des.395,920.
11.  On information and belief, United States Letters Patent No. Des.395,920 are invalid and
unenforceable by reason of one or more of the following reasons:

A The invention was known or used by others in this country, or patented or described
in a printed publication in this or a foreign country, before the alleged invention
thereof by Defendant {35 U.S.C. § 102(a)]; and/or

B. The invention was patented or described in a printed publication in this or a foreign
country or in public use or on sale in this country, more that one year prior to the
application for patent in the United States [35 U.S.C. § 102(b)]; and/or

C. Defendant did not himself invent the subject matter sought to be patented [35 U.S.C.
§ 102(H)]; and/or

D. Before the Defendant’s invention thereof the invention was made in this country by
another who had not abandoned, suppressed or concealed it [35 U.S.C. § 102(g)];
and/or,

E. The differences between the subject matter claimed in said Letters Patent and the
prior art are such that the subject matter as a whole would have been obvious at the

time the invention was made to a person having ordinary skill in the art to which said
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subject matter pertains [35 U.S.C. § 103]; and/or
F. Upon such other grounds as may be hereinafter discovered by the Plaintiffs.
12. A Declaratory Judgment is, therefore, necessary to adjudicate the validity of the Letter’s
Patent upon which Defendant has threatened litigation in the District Court of the United States
against plaintiffs and to adjudicate that they are not liable for any infringement of any valid rights
claimed by Defendant against them.
WHEREFORE, Plaintiffs pray for a declaratory judgment against defendant as follows:
1. That United States Letter Patent No. Des 395,920 be adjudged invalid and
unenforceable against Plaintiffs and not infringed by them, or either of them.
2. That Plaintiffs be awarded their costs, expenses and attorneys fees incurred herein, and

3. For such other and further relief as the Court determined just and proper.

)

éw Offices of David A. Crossman
-433 Briar Place, Suite 11C
Chicago, Illinois 60657

Telephone;  (773) 248 1530
Fax: (773) 248 5750

DATED: October 25, 2000

Attorney for Plaintiffs
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KEMNETH 1. ROHN, PR.D.
OHH &‘ AMY E. RINALDO!
{also admitted in Ohio
ASSOCIATTS

intellectual Property Law

October 19, 2000

David A. Crossman, Esq.
433 Briar Place

Suite 11 C

Chicago, IL 60657

Re: Design Patent Number: 395,920
lssued: July 7, 1998
NOVELTY CLiP
Our File No.: 3105.00002

Dear Mr. Crossman:

After making numerous attempts to resolve this matter amicably, we are now in a
position enforce our client's patent rights through legal resolution. Enclosed is a
Verified Complaint which we intend to file unless we hear from you by Thursday,
October 26, 2000.

Very truly yours,
KOHN & ASSOCIATES
Kenneth |. Kohn

KIK/mmd
Enclosures

EXHIBIT A

30500 Northwestern Highway  Suite 410 o Farmington Hills, Michigan 48334-3179 USA
Phone: (248) 539-5050 » Fax: (248) 539-5055 ¢ E-mail kohn@myintranet.com
Please visit our website: htp\wwwikohnandassociates.com
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

ARTHUR S. KLEINPELL, Il
ah individual,

Plaintiff,
V.

JokarifU.S., Inc., a Texas corporation
and Samuel B. Ligon, an individual,

Defendants.

Kenneth 1. Kohn (P }

Amy E. Rinaldo (P )
KOHN & ASSOCIATES

30500 Northwestern Hwy.

Suite 410

Farmington Hills, Michigan 48334
(248) 539-5050

Civil Action No.

Hon.

VERIFIED COMPLAINT

JURISDICTION AND VENUE

1. This is an action for patent infringement. It arises under the

patent laws of the United States, 35 U.S.C. § 1 et seq.

EXHIBIT B
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2. This Court has jurisdiction pursuant to 28 U.S.C. §§ 1331,
1332 and 1338. The amount in controversy, exclusive of interest and costs, is in
excess of $75,000.00.

3. Venue is proper in this Court pursuant to 28US.C. §
1339(b) and (c}.

4. Plaintiff Arthur S. Kleinpell (“Plaintiff"} is an individual
residing at 457 North Cranbrook Road, Bloomfield Hills, Michigan 48301.

5. Defendant, Samuel B. Ligon (“Ligon”), an individual, is, upon

information and belief a Texas resident, residing at

~, Texas

6. The Defendant, Jokari/US, Inc. (“Jokari”), is, upon
information and belief, a Texas corporation having a principal place of business

at 1205 Venture Court. Suite 101, Carrolton, Texas 75008.

BACKGROUND

7. Plaintiff filed a design patent application covering the
invention at issue on October 31, 1997 and was issued United States Letters
Patent Des. 395,920. A copy is attached hereto as Exhibit A.

8. The invention is an ornamental design for a novelty clip

shaped as a pair of lips.
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9. Plaintiff has become aware that Defendants are
manufacturing, using, selling and offering for sale a novelty clip which, is a -
duplicate of Plaintiff's patented novelty clip described above.

10. On information and belief, since the issuance of the United
States Letters Patent Number Des. 395,920, (or whenever Kieinpell befieves is
the beginning date of infringement) Defendants have been and are now,
manufacturing, using, selling and offering for sale a novelty clip which, is a
duplicate of Plaintiff's novelty clip described in said patent.

il. Defendants have been, and are now, infringing United
States Letters Patent Number Des. 395,920 as a result of such manufacture, use
or sale of the novelty clip which is a duplicate of Piaintiff's.

12. The actions of the Defendants complained of herein
constitute a willful and deliberate infringement of Plaintiff's United States Letters
Patent Number Des. 395,920.

13. On information and belief, Defendants have profited by its
infringing activities. Plaintiff has been damaged in an amount not yet determined
by Defendants’ infringing activities and will be irreparably injured unless such
infringement activities are enjoined by this Court.

WHEREFORE, Plaintiff prays unto this Honorabile Court as follows:

B. Ligon, his heirs, successors, assigns or other legal

representatives be enjoined both preliminarily and permanently thereafter from

further infringement of the United States Letters Patent Number Des. 395,920.
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C. Jokari, its officers, agents, servants, employees and those
person in active concert or participation be enjoined both preliminarily and
permanently thereafter from further infringement of the United States Letters
Patent Number Des. 395,920.

D. Defendants be required to pay Piaintiff such damages as
Plaintiff has sustained as a consequence of Defendants’ acts of infringement and
that such damages be trebled based on Defendants’ willful, wanton disregard of
the rights of Plaintiff.

E. Defendants be directed to file with this Court and serve on
Plaintiff within thirty (30) days after service of the injunction, a report in writing,
under oath, setting forth in detail the manner and form in which the Defendant has
compiled with the injunction.

F. Defendants be required to account for and pay to the
Plaintiff all gains, profits and advantages realized from the saie of the relevant
products.

G. Plaintiff be awarded its attorneys’ fees, costs and expenses
incurred herein.

H. Plaintiff be awarded such further relief and this Court may

deem appropriate.
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VERIFICATION
I, Arthur S. Kleinpell, an individual, verify that the statements set forth in

this Verified Complaint are true and accurate to the best of my knowledge.

Respectfully submitted,

Dated:

Arthur S. Kleinpelt

Dated:

Kenneth |. Kohn (P35170)

Amy E. Rinaldo (P58662)

KOHN & ASSOCIATES

30500 Northwestern Hwy.

Suite 410

Farmington Hills, Michigan 48334
(248) 539-5050
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